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To  the  Honorable  the 

Justices  of  the  Supreme  Court  of  Pennsylvania: 

The  question  of  the  validity  of  Acts  of  Assembly,  authorizing 
the  subscription  by  municipal  corporations  to  the  stock  of  rail  road 
companies,  not  local,  but  almost  entirely  extra-territorial,  and  extend¬ 
ing  the  sphere  of  their  operations  far  beyond  the  boundaries  of  the 
jurisdictions  contributing  thereto — the  gravest  question,  and,  per¬ 
haps,  the  most  momentous  in  its  consequences,  vrhich  has  ever 
been  argued  before  an  American  Court,  is  now  under  advisement 
with  you.  The  vigilance,  ever  wakeful,  of  those  who  have  invented 
this  new  and  formidable  device,  and  are  interested  in  maintaining 
this  unwonted  power,  has  not  slept  under  its  discussion.  The  com¬ 
panies  which  are  drawing  the  life-blood  of  the  City  of  Pittsburgh 
and  the  County  of  Allegheny,  and  are  substantially  without  other 
resources  than  the  credit  of  these  corporations,  are  understood  to 
have  been  before  you.  If  the  spoilers  were  there,  they  have  at 
last  found  their  way  into  a  tribunal  where  the  victim  has  at  least  a 
chance  of  being  heard ;  and  I  accordingly  appear  under  the  indul¬ 
gence  which  you  have  been  pleased  to  allow  me,  and  on  behalf  of  the 
dissenting  and  protesting  freeholders — resident  and  non-resident — 
whose  property  is  thus  ruthlessly  torn  from  them  by  crude  and 
unreflecting  sciolists,  for  the  sake,  or  upon  the  pretext,  of  experi¬ 
menting  on  the  practicability  of  increasing  it  in  value  against  their 
will. 

The  importance  of  the  question  to  these  communities,  it  is  impos¬ 
sible  to  exaggerate.  They  have  led  off  with  the  most  reckless  dis¬ 
regard  of  consequences  in  this  dance  of  death.  The  initiative  once 
taken,  no  scheme,  however  desperate  or  visionary,  has  since  failed 
to  obtain  their  aid.  Already — only,  perhaps,  in  the  mid-career  of 
their  extravagance — they  furnish  the  strongest  illustration  of  the 
fearful  consequences  and  the  illimitable  abuses  of  this  monstrous 
power  which  this  Union  affords.  They  have  incurred  by  it  a  debt 
unequalled,  in  its  comparative  amount,  by  perhaps  that  of  any  other 
public  corporation — State,  national  or  local — in  America.  With  a 
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population  not  much  exceeding  130,000  at  the  last  census,  they 
have  contracted  obligations,  mainly  within  the  last  year,  and  for 
this  purpose  alone,  to  the  amount  of  upwards  of  five  millions  of 
dollars !  They  have  dealt  in  this  matter,  moreover,  in  such  a  man¬ 
ner  as,  in  the  case  of  an  individual,  would  have  authorized  and  re¬ 
quired  a  commission  of  lunacy,  at  the  instance  of  his  friends.  They 
have  subscribed  a  million  to  one  road,  and  then  undertaken  the 
construction  of  two  others,  involving  an  outlay  of  at  least  ten  or 
twelve  millions,  almost  exclusively  upon  their  own  credit,  and  for 
the  avowed  purpose  of  holding  in  check  and  controlling  the  first 
object  of  their  bounty  !  They  have  thus  undertaken,  not  as  aux¬ 
iliaries  merely,  but  as  principals,  what  it  is  impossible  for  them  to 
accomplish,  even  if  it  would  pay  when  accomplished,  without  re¬ 
sources  which  they  cannot  command,  and  what  must  in  all  human 
probability,  and  as  I  think,  inevitably,  result  in  the  entire  loss  of 
their  investments.  And  all  this  has  been  done  under  authority 
conferred  by  the  Legislature,  upon  the  application  of  the  companies 
interested,  and  without  any  request,  or  even  knowledge,  on  the  part 
of  the  people,  upon  a  few  men,  designated  by  themselves,  who 
were  entirely  irresponsible  to  those  in  whose  names  they  were  in¬ 
curring  such  enormous  obligations,  and  without  voice  or  vote  on 
the  part  of  those  whose  fortunes  were  thus  committed  to  their 
hands.  It  has  been  done  too,  and  justified  under  the  pretext  of 
benefitting  the  unwilling,  and  enriching  them  in  spite  of  them¬ 
selves,  and  the  consequences  are  already  upon  the  remonstrants, 
in  the  unquestionable  depreciation  of  their  freeholds,  under  the 
gathering  shadow  of  this  great  debt,  to  an  extent  which  can  only 
be  ascertained  when  men  can  be  once  more  encouraged  to  invest 
their  means  in  so  precarious  a  property.  It  is  to  disperse  this 
cloud,  and  to  reinstate  the  freeholder,  who  has  been  thus  practically 
disseized,  in  his  lawful  possession,  that  the  aid  of  this  Court  is  now 
invoked.  It  is  a  life  and  death  question  to  us.  If  the  conservative 
powers  of  this  august  tribunal  are  insufficient  for  our  relief,  there  is 
no  result,  as  it  appears  to  me,  but  utter  and  irreparable  ruin — ruin 
which  will  outlive  our  generation — ruin,  before  which  all  transient 
calamity,  even  the  great  fire  of  1845  itself,  would  pale. 

The  Acts  of  Assembly  authorizing  these  subscriptions  are  of  two 
classes :  one  referring  the  question  to  a  vote  of  the  people,  and 
the  other  vesting  the  power,  without  limitation  as  to  amount,  in  an 
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irresponsible  body  of  men,  selected  for  an  entirely  different  purpose, 
and  consisting  in  some  instances  of  from  fifteen  to  twenty,  or  per¬ 
haps  fifty,  individuals,  and  in  others  of  only  three.  The  Acts  re¬ 
lating  to  the  City  of  Pittsburgh,  and  the  County  of  Allegheny,  are 
of  the  latter  description. 

There  is  another  feature,  moreover,  which  is  common  to  all  these 
Acts,  and  that  is,  that  they  are  passed  upon  the  application  of  the 
companies  interested,  or  their  agents,  and  without  reference  to  the 
wishes  or  interests,  and  generally  without  even  the  knowledge  of 
the  people. 

The  question  is,  whether  the  subscriptions  made,  and  the  bonds 
issued  under  their  authority,  are  binding  upon  the  people  or  the 
tax-payers,  who  are  not  consenting  thereto,  and  are  in  many  instan¬ 
ces  non-residents. 

If  it  were  the  case  of  a  private  corporation,  by  which  I  under¬ 
stand  any  and  every  corporation  wherein  the  whole  interest  does  not 
belong  to  the  govei’nment,  or  which  is  not  created  for  the  adminis¬ 
tration  of  political  or  municipal  power,  (Angel  &  Ames,  9,  23,) 
I  suppose  it  would  not  be  pretended  that  a  fundamental  alteration 
could  be  made  in  the  Charter  by  the  mere  fiat  of  the  Legislature, 
without  the  knowledge  and  consent  of  the  corporators,  and  perhaps 
of  all  of  them.  1  Har.  140. 

It  seems  to  be  taken  for  granted,  however,  that  inasmuch  as 
these  corporations  are  strictly  municipal ,  the  Legislature  may  do 
with  them  as  it  thinks  proper,  and  unless  this  doctrine  be  a  sound 
one,  I  apprehend  that  there  is  an  end  of  the  question. 

That  they  are  to  some  extent  municipal — if  a  County  can  be 
strictly  characterized  as  a  corporation,  although  endowed  by  the 
Act  of  loth  April,  1834,  with  sundry  corporate  capacities — is  not 
to  be  questioned. 

Nor  is  it  to  be  denied  as  a  general  proposition,  that  the  Legisla¬ 
ture  may,  at  its  discretion,  either  enlarge  or  abridge  the  powers  of 
such  a  corporation.  It  is  submitted,  however,  that  the  powers  thus 
subject  to  modification  or  withdrawal,  are  those  w'hich  are  merely 
political,  or  such  only  as  pertain  to  the  local  government  and  police 
of  the  corporation,  and  are  therefore  strictly  municipal.  Thus,  it 
is  beyond  dispute,  that  the  Legislature  may  delegate  to  it,  as  a  lo¬ 
cal  jurisdiction,  a  portion  of  its  own  powers  in  the  administration  of 
justice,  &c.  and  that  it  may  take  them  away  in  the  same  manner. 
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It  will  not  be  pretended,  however,  that  beyond  their  mere  munici¬ 
pal  or  administrative  functions,  there  are  not  rights  and  privileges 
belonging  to  municipalities  under  their  charters,  which  are  intan¬ 
gible  from  any  quarter.  There  is  no  doubt  that  corporate  fran¬ 
chises,  attached  to  public  corporations,  are  legal  estates  coupled 
with  an  interest,  and  are  protected  as  private  property,  (2  Kent’s 
Com.  275.)  The  forfeiture  of  the  charter  of  the  City  of  London 
was  effected  under  the  forms  of  law,  and  has  always  been  regarded 
as  one  of  the  boldest  stretches  of  prerogative  that  England  has 
ever  witnessed.  It  would  have  been  equally  tyrannical,  if,  instead 
of  borrowing  the  power  of  a  corrupt  judge,  it  had  been  accom¬ 
plished  by  a  resort  to  the  favorite  doctrine  of  the  omnipotence  of 
Parliament. 

The  present  cases,  however,  are  not  of  abridgments  of  powers, 
or  the  divestiture  of  such  as  have  been  already  solemnly  conferred. 
They  are,  on  the  contrary,  a  vesting  of  powers,  not  in  the  corpora¬ 
tions,  but  in  the  Select  and  Common  Councils  in  the  one  case,  and 
the  Grand  Jury  or  Commissioners  in  the  other — neither  of  them  in¬ 
tegral  members  of  either  corporation,  and  all  but  individual  corpo¬ 
rators  themselves — to  incur  a  debt  in  the  name  of  the  citizen,  and 
of  course  to  tax  his  property  for  a  purpose  entirely  foreign  to  the 
objects  and  purposes  of  the  association,  and  extending  far  beyond 
its  boundaries.  It  would  seem  doubtful  whether  this  could  even  be 
done  for  a  purpose  purely  local,  and  within  the  fair  and  legitimate 
scope  of  the  association,  without  the  consent  of  the  corporators. 
Although  every  parish  or  town  was  at  common  law  a  corporation 
for  local  necessities,  and  the  inhabitants  of  a  County,  ora  hundred, 
might  equally  be  incorporated  for  special  ends,  it  requires  the  ac¬ 
ceptance  of  a  charter  to  create  a  corporate  body.  The  govern¬ 
ment  cannot  compel  persons  to  become  an  incorporated  body  with¬ 
out  their  consent,  (2  Kent,  277.)  A  charter  is  in  the  nature  of 
a  contract,  and  requires  a  mutual  concurrence  of  wills,  (Angel  & 
Ames,  67-72,)  and  the  same  may  be  said  in  regard  to  every 
amendment,  (Ibid,  and  1  Har.  140.)  Where  the  object,  however, 
is  a  foreign  one,  can  there  be  room  for  doubt  ? 

Let  us  look  then  at  the  objects  and  purposes  of  these  corporations. 
What  are  they  ?  In  the  case  of  a  city  or  borough  organized  and 
acting  under  a  regular  charter,  they  are,  to  some  extent,  purely  vol¬ 
untary.  In  that  of  a  county  which  is,  perhaps,  only  a  quasi  corpo- 
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ration,  they  are  imposed  by  a  superior  power.  The  purposes  are, 
however,  analogous.  They  are  invested  with  subordinate  legislative 
powers  to  be  exercised  for  local  objects  connected  with  the  public 
good.  2  Kent,  275.  They  have  reference  only  to  local  affairs,  and 
what  relates  to  the  good  government,  peace  and  economy  of  the 
particular  district,  and  the  comfort  and  security  of  its  citizens. 
They  are,  whether  voluntary  or  compulsory,  whether  existing  by 
charter  or  construction,  but  special  partnerships,  local  in  their  na¬ 
ture  and  organized  for  these  particular  purposes. 

If,  however,  any  body  of  men  elected  or  appointed  out  of  the  body 
of  the  corporators  for  a  different  purpose  entirely,  whether  consisting 
of  one  man  or  a  dozen,  can  be  endowed  by  the  Legislature,  without 
either  the  request  or  assent  of  his  fellows,  with  the  power  of  incur¬ 
ring  a  debt  in  their  names  and  upon  their  credit  for  the  consti’uction 
of  a  rail  road  extending  far  beyond  and  almost  exclusively  without 
the  particular  district,  what  then  becomes  of  the  partnership  ?  Is 
there  any  doubt  that  this  would  involve  an  entire  change  in  its 
structure  and  a  violent  departure  from  its  organic  law  ?  and  might 
not  the  dissenting  corporator  well  say  “non  in  hoec  foedera  veni”? 

But  if  the  power  can  be  conferred  in  this  instance,  and  exercised 
without  any  act  of  the  corporation,  where  are  to  be  its  limits? 
Would  it  not  equally  authorize  the  construction  of  a  rail  road  to 
California,  the  indefinite  extension  of  one  which  has  been  already 
built,  or  any  other  enterprise  imaginable  for  which  the  plea  of  a 
supposed  public  interest  or  utility  might  be  invented  ?  The  advo¬ 
cates  of  the  power  in  its  broadest  sense  prove  too  much.  Those 
who  feel  the  necessity  of  indicating  some  limit  to  its  exercise,  stop 
short  at  the  point  of  a  public  interest,  or  an  object  which  would  be 
for  the  general  advantage  of  the  community.  They  do  not  inform 
us  however  who  is  to  determine  that  question.  If  the  majority, 
then  any  thing  which  chances  to  jump  with  their  present  inclinations 
may  be  legalized,  and  there  is,  in  fact,  no  limit  at  all,  and  the 
property  of  every  man  is  at  the  mercy  of  the  law-making  power 
notwithstanding  all  the  guards  which  have  been  so  carefully  thrown 
around  it  by  the  constitution.  There  is,  and  can  be,  in  fact,  no 
safe  or  definable  limit  if  we  once  overstep  the  boundaries  of  the 
district ;  and  even  within  them,  there  is  no  safety  but  in  a  rigid  ad¬ 
herence  to  the  original  object,  scope,  purpose  and  design  of  the 
corporation.  Any  other  rule  would  convert  what  is  intended  to  be 
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a  special  partnership,  for  purposes  of  local  government  only,  into  a 
general  trading  corporation  for  all  purposes  whatever. 

If,  however,  this  could  not  be  done,  as  it  clearly  could  not  in  the 
case  of  a  mei’e  private  corporation,  which  is  entirely  voluntary,  and 
where  no  more  is  involved  than  the  particular  investment,  and  no 
feature  of  liability  exists  beyond,  with  what  overwhelming  force 
must  it  not  apply  to  a  public  or  municipal  corporation,  or  quasi 
corporation,  where  the  association  is  involuntary,  where  the  owner 
of  the  freehold,  if  non-resident,  is  not  even  a  corporator,  and  his 
will  is  entirely  unrepresented;  and  where  the  liability  is  in  point 
of  fact  an  individual  one,  and  may  go  to  the  whole  extent  of  the 
fortune  of  the  proprietor?  The  distinction  between  a  public  or 
municipal  corporation  and  one  which  is  merely  private  is  said  to 
consist  mainly  in  the  fact,  that  the  former  is  supposed  to  have  no  cor¬ 
porate  fund  from  which  a  judgment  can  be  satisfied,  and  therefore 
the  corporator  is  liable  in  his  person  and  private  estate  to  the  exe¬ 
cution.  Angel  &  Ames,  25-6.  4  Pick,  414.  He  cannot,  it 

is  true,  in  the  case  of  a  county  or  township  be  reached  by  this  pro¬ 
cess  here,  because  the  law  has  regulated  the  remedy ;  but  that 
remedy  is  taxation,  and  the  liability  itself  is  still  the  same,  and 
without  any  measure  short  of  the  entire  means  of  the  individual. 
How  much  more  essential  is  it,  then,  to  the  security  of  property  that 
the  powers  of  such  a  corporation  should  not  be  perverted  without 
the  assent  of  the  corporator,  to  purposes  entirely  foreign  to  the 
well  understood  and  appropriate  functions  of  a  merely  local  cor¬ 
poration! 

It  is  not,  however,  upon  the  corporate  character  of  the  commu¬ 
nities  involved,  or  upon  any  presumption  of  assent,  or  any  supposed 
legislative  power  of  interference  with  them  as  corporations,  that  the 
validity  of  the  Acts  of  Assembly  now  in  question  is  defended.  The 
advocates  of  this  new  and  alarming  species  of  legislation  take  higher 
and  bolder  ground.  The  answer  to  the  objection  that  if  the  Leg¬ 
islature  may,  of  their  own  motion,  and  without  the  assent  of  the 
individual  corporator,  delegate  to  any  three  men,  or  twenty,  desig¬ 
nated  by  themselves,  the  authority  to  contract  a  debt  in  his  name 
and  upon  his  credit,  without  limit  as  to  amount,  and  to  pledge 
his  freehold,  and  render  him  personally  liable  therefor,  all  the 
safeguards  of  property  are  as  effectually  overthrown  as  though  our 
government  were  an  acknowledged  despotism,  consists  in  the  ready 


7 


argument  which  is  always  at  hand  to  justify  the  worst  of  tyrannies 
— the  omnipotence  of  the  law-making  power.  That  it  is  right  in  itself 
is  scarcely  pretended.  That  it  is  not  susceptible  of  monstrous  abuse 
is  not  denied,  even  by  the  Judges  by  whom  it  has  been  sustained. 
It  is,  however,  put  as  a  question  of  mere  power— power  monstrously 
abused — against  right  which  is  natural — right  affirmed  by  the  prin¬ 
ciples  of  universal  law,  and,  if  we  may  take  the  solemn  declaration 
of  the  framers  of  our  Constitution  as  evidence,  right  inherent,  unal¬ 
ienable  and  indefeasible.  It  may  be  wrong,  say  its  defenders,  but 
there  is  nothing  in  the  Constitution  to  forbid  it,  and  if  it  has  been 
overlooked,  it  is  our  misfortune. 

The  idea  of  those  who  entertain  this  view,  seems  to  be  substan¬ 
tially  this:  that  inasmuch  as  the  people  in  delegating  to  their 
representatives  the  general  legislative  power,  have  hedged  them 
round  by  express  limitations,  the  maxim  of  “expressio  unius,”  &c. 
is  to  be  taken  as  applicable  to  the  Constitution,  and  that  the  power 
of  the  mere  delegate  is  so  absolute  that  no  dictate  of  natural  justice 
— no  principle  even  of  divine  law — can  be  successfully  invoked  to 
restrain  him  from  destroying  even  those  who  have  given  him  life, 
if  he  is  ingenious  enough  to  find  a  casus  omissus ,  or  a  means  of 
doing  it,  which  the  people,  in  their  confidence,  have  not  happened 
expressly  to  guard  against.  The  very  advocates  of  the  omnipo¬ 
tence  of  Parliament — which  is,  however,  in  point  of  fact,  only 
theoretical — admit  that  there  is  a  limitation  in  the  natural  law,  and 
men  whose  fathers  perilled  their  lives  and  fortunes  in  defence  of  the 
great  principles  of  civil  liberty  and  security  to  property  which  they 
claimed  as  their  birth  right,  and  independently  of  all  human  consti¬ 
tutions,  or  any  mere  paper  securities,  now  seriously  take  the  ground 
that  all  is  lost  except  what  is  expressly  saved,  and  that  although 
we  have  discarded  kings,  there  is  a  power  left  which  is  even  more 
absolute — that  there  are  no  well-ascertained  principles  lying  at  the 
foundation  of  our  Government,  or  ante-dating  its  existence — and 
that  before  the  adoption  of  our  State  Constitutions,  and  their  De¬ 
clarations  of  Rights,  there  was  no  right  to  resist  spoliation,  except 
the  ultima  ratio ,  the  sacred  right  of  revolution!  This  is  something 
not  unlike  the  extravagant  powers  which  were  claimed  in  some  quar¬ 
ters  for  the  Convention  of  1837-8.  If  this  be  so,  however,  we 
have  lost  ground  by  our  separation  from  Great  Britain,  and  have 
enthroned  a  despot  in  the  person,  not  of  the  people  themselves,  but 
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of  their  mere  delegate  and  shadow,  who  is  to  be  the  autocrat  of 
all  their  fortunes,  and  greater  even  than  themselves. 

But  is  this  the  true  theory  of  our  government?  Is  it  true  that 
the  representative  can  deal  as  he  pleases  with  the  life,  liberty  or 
property  of  his  constituent,  except  so  far  as  he  is  restrained  by  a 
positive  interdict?  Is  it  true,  as  the  slaves  of  this  phantom-idol  of 
absolute  power  (who  would  create  and  fall  down  in  reverential  ado¬ 
ration  before  the  reality,)  would  have  you  to  believe,  that  there  is  no 
such  thing  as  civil  liberty  or  private  property,  apart  from  our  Con¬ 
stitution;  that,  in  the  vesting  of  the  legislative  power  in  a  select 
body,  we  have  surrendered  everything,  and  that  the  Legislature 
may  even  disregard  with  impunity  the  first  principles  of  natural 
justice?  The  doctrine  is  anti-republican  in  itself,  and  can  derive 
no  claims  to  respectability  or  toleration  from  any  American  Law 
Book  or  any  American  Judge. 

The  argument  as  published,  is  substantially,  and  almost  literally, 
this:  The  individual  States  possess  all  the  rights  of  sovereignty 
not  delegated  to  the  general  government,  with  uncontrollable  au¬ 
thority  to  raise  revenue  for  the  supply  of  their  own  wants.  Sover¬ 
eignty  and  legislation  are  convertible  terms.  To  ascertain  whether 
a  law  is  constitutional,  we  have  only  to  look  at  the  Constitution, 
and  see  whether  it  violates  any  provision  of  that  instrument.  We 
find  no  limitation  of  the  legislative  power  of  borrowing  money  and 
laying  and  collecting  taxes  in  any  way,  to  any  amount,  and  for  any 
purpose.  This  power  is  not  controlled  by  the  constitutional  pro¬ 
vision  forbidding  the  appropriation  of  private  property  to  public 
use  without  compensation,  which  is  but  the  enunciation  of  a  right 
recognized  by  the  Law  of  Nations,  and  not  to  be  confounded  with 
the  taxing  power,  or  the  power  of  borrowing  money,  as  it  operates 
on  an  individual,  and  without  reference  to  the  amount  exacted  from 
any  other  individual.  That  is  an  extraordinary  power.  This  is  but 
the  ordinary  and  usual  mode  of  supporting  the  government.  The 
legislative  power  is  supreme  and  uncontrolled,  where  it  is  not  re¬ 
stricted  by  the  provisions  of  the  Constitution.  They  have,  there¬ 
fore,  the  power  to  borrow  and  tax ;  and  they  have  always  exercised 
the  right  of  devolving  portions  of  that  power  upon  local  communi¬ 
ties;  and  this  right  is  only  supported  by  the  simple  grant  of  legis¬ 
lative  power.  They  borrowed  for  works  of  a  local  character.  They 
may,  therefore,  authorize  a  corporation  to  take  stock  in  rail  road 
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companies,  the  only  question  being  whether  it  should  be  expended 
within  the  limits;  and  this  depends  on  whether  they  are  beneficial, 
which  is  a  question  for  the  discretion  of  the  Legislature  and  the 
authorities. 

Is  this  a  correct  view  of  the  legislative  power?  Let  us  examine 
it  on  principle  and  authority.  The  right  of  acquiring,  possessing, 
and  defending  private  property,  is  a  natural  right;  and  the  obliga¬ 
tion  of  society  to  protect  the  citizen  in  its  enjoyment,  is  one  of 
the  main  considerations  upon  which  he  surrenders  to  the  govern¬ 
ment  the  privilege  of  appropriating  any  portion  of  it,  either  by  vir¬ 
tue  of  the  right  of  eminent  domain  or  the  exercise  of  the  taxing 
power.  The  attempt  to  wrest  it  from  him  would  break  the  social 
tie,  and  absolve  him  from  his  contract  of  allegiance.  It  is  his  by 
the  universal  law  even  in  a  case  of  conquest,  (Vattel,  §201;)  and 
his  to  remove,  if  he  think  proper,  upon  a  fundamental  alteration  in 
the  government  itself.  Ibid.  3-3.  The  mere  vesting,  therefore,  of 
the  legislative  power  of  a  State  in  a  particular  body  of  men,  does 
not  carry  with  it  the  right  to  deprive  him  of  what  he  derives  from 
the  great  God  of  nature,  and  what  the  law  did  not  confer  upon  him. 
It  would  be  a  novel  idea,  that  the  mere  indication  of  the  place 
where  the  legislative  power  of  a  community  shall  reside  conveyed  an 
authority  uncontrollable,  and  absolute  to  do  any  thing.  It  might  as 
well  be  said  that  a  letter  of  attorney  to  manage  an  estate,  implied 
an  authority  to  destroy  it  or  give  it  away.  The  designation  of  the 
organ  and  manner  by  and  through  which  the  will  of  the  state  or 
community  is  to  be  expressed,  in  regard  to  all  the  details  of  admin¬ 
istration,  or  the  vesting,  in  constitutional  language,  of  the  legislative 
power,  implies  no  more  than  the  enactment  of  such  laws  as  are 
conformable  to  the  spirit  of  the  government,  and  conducive  to,  and 
not  such  as  would  be  destructive  of,  its  great  ends.  It  is  the  legis¬ 
lative  power  as  the  constitution  found  it,  and  no  more.  Its  limits 
are  not  defined,  nor  its  boundaries  given;  and  he  is  ill-read  in  our 
history  who  would  liken  it  to  the  transcendent  power  of  Parliament, 
of  which  our  revolution  involved  the  explicit  denial.  It  required 
no  constitutional  provision  to  prevent  the  taking  of  private  property 
for  private  use,  or  the  transfer  by  the  legislature  of  the  property  of 
one  man  to  another.  The  people  found  in  the  right  of  eminent 
domain  an  inherent  and  essential  power.  They  left  it  intact,  and 
dealt  with  it  only  by  inserting  in  the  provision  for  compensation  a 
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qualification  upon  its  exercise,  which,  according  to  Chancellor  Kent, 
is  founded  in  natural  equity,  and  laid  down  by  jurists  as  an 
acknowledged  principle  of  universal  law.  2  Com.  339.  The 
constitution  was  only  intended  as  a  limitation  of  admitted  powers. 
Its  framers  never  thought  to  re-create  those  which  had  been  long 
exploded,  by  their  mere  silence.  They  enacted  nothing,  therefore, 
in  regard  to  the  application  of  private  property  to  private  use.  They 
did  not  treat  it  as  a  governmental  power,  and  did  not  intend  to  affirm 
it  by  either  qualifying  or  restraining  it.  They  took  it  for  granted, 
that  its  existence  was  inconsistent  with  the  idea  of  free  government, 
which  depends  as  essentially  upon  the  security  of  property  as  upon 
the  preservation  of  life  itself.  To  talk  about  freedom  without  such 
security,  or  even  of  the  enjoyment  of  life  itself,  unless  its  means  of 
support  are  protected,  is  worse  than  mockery.  It  is  not  the  insecurity 
of  life  which  has  desolated  the  fairest  portions  of  the  globe.  That  is  a 
boon  which  any  man  may  enjoy  unmolested  in  even  the  most  despotic 
of  governments,  and  to  which  but  a  very  small  proportion  of  our 
Legislation  has  reference.  It  is  the  fact  that  the  fruits  of  a  man’s 
industry  are  at  the  mercy  of  his  masters,  whether  one  or  many,  and 
may  be  swept  away  without  his  consent,  that  has  turned  the  garden 
of  the  Old  World  into  a  desert,  and  its  inhabitants  into  barbarians 
and  robbers. 

It  is  clear  therefore  that  there  are  certain  things  not  expressly 
prohibited,  which  the  Legislature  cannot  do.  The  right  to  take 
private  property  for  private  use  is  one  of  them.  It  is  true  that  the 
late  distinguished  Ch.  J.  of  this  Court  did  in  the  case  of  Harvey 
vs.  Thomas,  (10  Watts,  63,)  intimate  the  idea  that  if  the  Legis¬ 
lature  were  capable  of  doing  such  an  outrage,  there  would  be  per¬ 
haps  no  remedy,  because  it  was  not  forbidden,  although  every  man 
must  admit  that  the  exercise  of  such  a  power  would  be  as  fatal  to 
the  whole  social  organization,  to  the  government  itself,  as  any  trans¬ 
gression  by  our  first  parent  against  the  law  of  his  own  nature,  al¬ 
though  not  expressly  forbidden,  would  have  been  fatal  to  his  own 
existence.  It  is  to  be  remembered,  however,  that  it  was  the  same 
Judge  who,  in  the  immaturity  of  his  undoubtedly  great  intellect, 
even  went  so  far  as  to  deny  that  there  was  any  corrective  of  un¬ 
constitutional  legislation  whatever ;  (Eakin  vs.  Raub,  12  S.  &  R. 
330,)  who,  in  the  progress  of  his  experience,  was  obliged  to  confess 
the  error  into  which  he  had  then  fallen ;  and,  what  is  more  to  the  pur- 
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pose,  who  in  the  course  of  the  argument  of  the  case  of  Norris  vs. 
Clymer,  2  Barr,  277,  expressly  repudiated  the  doctrine  to  which 
he  had  given  utterance  in  both  those  cases.  It  is  to  be  remembered, 
moreover,  that  it  was  the  same  Judge  who  concurred  in  the  cases 
of  Pittsburgh  vs.  Scott,  1  Barr  809;  Lambertson  vs.  Hogan,  2 
Barr,  24,  and  Norman  vs.  Heist,  5  W.  and  S.  171,  in  the  solemn 
declaration  that  Government  cannot  take  the  property  of  one  citi¬ 
zen  for  the  mere  purpose  of  transferring  it  to  another,  even  for  full 
compensation,  where  the  public  is  not  interested  in  the  transfer, 
and  that  such  an  arbitrary  exercise  of  power  is  an  infringement  of 
the  spirit  of  the  Constitution,  not  being  within  the  power  delegated 
by  the  people;  and  who,  in  the  last  of  the  above  cases,  speaking  as 
the  organ  of  this  Court,  affirmed  that  this  doctrine  was  “so  evidently 
founded  on  principles  of  justice  and  reason  as  not  to  need  the  aid 
of  argument  or  authority.”  The  language  of  the  Court  in  the  case 
of  Pittsburgh  vs.  Scott,  is  equally  strong.  “To  justify  the  exercise 
of  this  right,  it  must  be  for  the  use  of  the  public,  to  be  determined 
in  the  first  place  by  the  Legislature,  subject ,  however ,  to  correction 
or  restriction  where  it  clearly  appears  that  the  right  is  abused, 
either  by  design,  or  what  is  more  to  be  apprehended,  by  hasty  and 
improvident  legislation.”  Barr,  814. 

Nor  is  this  doctrine  peculiar  to  our  Courts.  It  has  been  affirmed 
in  New  York,  in  the  case  even  of  a  private  road.  (Taylor  vs.  Porter, 
4  Hill,  140.)  The  late  distinguished  Chancellor  Kent  remarks,  in 
treating  of  the  exercise  of  the  right  of  eminent  domain — “It  un¬ 
doubtedly  must  rest  as  a  general  rule,  in  the  wisdom  of  the  Legis¬ 
lature,  to  determine  when  public  use  requires  the  appropriation  of 
private  property;  but  if  they  should  take  it  for  a  purpose  not  of  a 
public  nature — as  if  they  should  take  the  property  of  A.  and  give 
it  to  B. — or  vacate  a  grant  or  franchise  under  the  pretence  of  some 
public  use  or  service,  such  cases  would  be  a  gross  abuse  of  their 
discretion,  and  fraudulent  attacks  on  private  right,  and  the  law 
would  clearly  be  unconstitutional  and  void.”  4  Com.  340.  He 
adds,  moreover,  in  a  note  to  the  same  passage:  “I  apprehend  that 
the  case  of  Taylor  vs.  Porter,  (4  Hill  140)  holding  that  a  private 
road  could  not  be  established  for  private  use,  even  by  a  legislative 
Act,  was  founded  on  just  principles,  and  that  taking  private  prop¬ 
erty  for  private  uses  without  the  consent  of  the  owner,  is  an  abuse 
of  the  right  of  eminent  domain,  and  contrary  to  fundamental  and 
constitutional  doctrine  in  the  English  and  American  law.” 
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In  the  case  of  Norman  vs.  Iliest,  C.  J.  Gibson  says:  “It  was 
deemed  necessary  to  insert  a  special  provision  in  the  Constitution, 
to  enable  the  Legislature  to  take  private  property  even  for  public 
use,  and  on  compensation  made,  hut  it  was  not  deemed  necessary 
to  disable  them  specially  in  regard  to  taking  the  property  of  an 
individual,  with  or  without  compensation,  in  order  to  give  it  to 
another,  not  only  because  the  general  provision  in  the  Bill  of  Eights 
was  deemed  sufficiently  explicit  for  that,  but  because  it  was  expected 
that  no  Legislature  would  be  so  regardless  of  right  as  to  attempt 
it.”  (Page  174.) 

It  required,  then,  according  to  the  present  doctrine  of  this  Court, 
an  enabling  provision  to  confer  upon  the  Legislature  an  admitted 
attribute  of  sovereignty,  which  did  unquestionably  reside  in  the 
people,  and  it  follows,  of  course,  that  sovereignty  and  legislation 
are  not,  as  claimed,  convertible  terms,  and  that  the  delegation  of 
the  law-making  power  did  not  convey  an  absolute  and  uncontrol- 
able  supremacy  except  to  the  extent  of  the  legitimate  exercise  of 
that  power.  The  opposite  doctrine  overlooks  the  fact  that  the 
power  is  a  delegated  one,  not  inherent  but  derivative,  that  the  Leg¬ 
islature  are  not  the  people ,  but  merely  their  servants  or  represen¬ 
tatives  pro  hac  vice ,  and  that  when  they  touch  the  natural  rights  of 
the  citizen,  they  are  bound,  like  other  Attorneys,  to  show  their 
commission,  if  it  be  challenged.  It  required,  moreover,  no  disa¬ 
bling  provision  to  take  away  the  power,  which  is  as  much  a  legisla¬ 
tive  power  as  the  taxing  power,  of  stripping  the  citizen  of  his 
property  for  private  uses;  not  merely  because  the  Declaration  of 
Eights  threw  its  shield  over  him,  but  because  it  was  u  expected’1'’ 
that  no  Legislature  would  be  so  regardless  of  “right”  as  to  attempt 
it.  A  mere  expectation ,  then,  was  sufficient  to  defend  a  right — 
not  a  right  derived  from  the  law,  because,  in  virtue  of  the  asserted 
supremacy  of  the  law-making  power,  a  private  right  might,  as  in  the 
French  Revolution,  be  converted  and  interpreted  into  a  public 
wrong ,  but  a  right  of  nature,  as  complete  as  the  free  use  of  our  own 
limbs — a  right  reclaimed  by  the  stout  arms  of  our  fathers  from  oppress¬ 
ing  nobles  and  reluctant  kings — fortified  by  charter  after  charter,  and 
transmitted  to  us  in  an  unbroken  line  of  inheritance,  which  enabled 
us  to  cast  away  our  patents  amongst  the  cobwebs  and  dust  and  the 
neglected  lumber  of  our  evidence  rooms,  and  to  point,  as  the  barons 
of  Scotland  did,  to  the  God  who  made  us,  and  the  law  written 
in  our  hearts  as  the  title,  and  our  own  good  swords  as  the  security. 
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The  late  Chief  Justice,  then,  did  not  err  in  the  use  of  the  term 
right  without  reference  to  Constitution  or  written  law.  We  all 
know  what  it  means  by  a  species  of  intuition,  or  interior  conscience, 
which  enables  us  to  pronounce  upon  an  act  without  the  aid  of  either 
charters  or  definitions.  We  know,  at  all  events,  what  we  have  in¬ 
herited.  And  thus,  when  speaking  of  the  right  to  personal  security, 
Chancellor  Kent  observes:  “And  when  express  Constitutional  pro¬ 
visions  on  the  subject  appear  to  be  wanting,  the  same  principles 
are  probably  asserted  by  declaratory  legislative  Acts;  and  they 
must  be  regarded  as  fundamental  doctrines  in  every  State;  for  the 
Colonies  were  parties  to  the  national  Declaration  of  Rights  in  1774, 
in  which  the  trial  by  Jury  and  the  other  rights  and  liberties  of 
English  subjects  were  peremptorily  claimed  as  their  undoubted  in¬ 
heritance  and  birth-right.  It  may  be  received  as  a  proposition 
universally  understood  and  acknowledged  throughout  this  country, 
that  no  person  can  be  taken  or  imprisoned,  or  disseized  of  his  free¬ 
hold  or  estate,  or  exiled,  or  deprived  of  life,  liberty,  or  property, 
unless  by  the  law  of  the  land  (which  means  due  process  of  law)  or 
the  judgment  of  his  peers.”  4  Com.  12,  13. 

If  this  be  the  true  doctrine,  however — and  the  authorities  show  it 
to  be  so  past  all  controversy — what  becomes  of  the  argument  that 
there  is  no  provision  in  the  Constitution  to  limit  or  control  this  great 
power?  It  is  utterly  put  to  flight  by  the  overthrow  of  its  premises, 
and  the  advocates  of  power  must  look  for  some  better  apology  than 
the  “stet  pro  ratione  voluntas .” 

But  the  answer  does  not  stop  here.  It  is  not  sufficient  to  say 
that  the  principles  of  public  liberty,  eternal  justice,  and  universal 
law  are  too  vague  and  indefinable,  too  incapable  of  ascertainment, 
to  be  adopted  as  safe  guides  to  the  solution  of  such  a  question  as 
this.  An  Ohio  Judge,  who  is  relied  upon  as  an  authority  in  this 
case,  is  honest  enough  to  declare  that  he  does  not  understand  their 
meaning,  and  therefore  very  naturally ,  but  illogically,  concludes  that 
they  have  no  meaning  at  all.  The  case  is  however  provided  for 
with  us,  in  the  solemn  declaration  of  rights,  and  in  a  clause  which 
seems  to  have  been  overlooked,  for  perhaps  the  same  reason.  The 
only  provision  which  has  been  considered  by  the  Counsel  for  the 
companies,  as  imposing  any  limitation  upon  the  absolute  power  of 
the  Legislature,  is  that  which  regulates  the  right  of  eminent  do¬ 
main,  and  having  once  satisfied  themselves  that  the  taxing  power  is 
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a  different  tiling,  they  conclude  that  if  it  exists,  the  same  thing  pre¬ 
cisely  may  be  accomplished  by  its  means,  under  a  different  name. 
They  have  overlooked,  however,  the  provision  of  Magna  Charta, 
which  is  translated  into  that  declaration  in  very  terms,  and  they 
have  overlooked  also  the  clause  which  is  flung  out  like  an  ensign, 
as  first  in  dignity  and  interest  in  the  van  of  that  constitutional  array, 
announcing  “the  general,  great  and  essential  principles  of  liberty 
and  free  government,”  and  wherein,  as  highest  amongst  them,  and 
next  to  the  great  gifts  of  life  and  liberty,  is  proclaimed,  as  inherent 
and  indefeasible,  the  great  natural  right  of  acquiring,  possessing, 
and  protecting  property. 

Here  then  is  the  assertion  of  the  very  right  in  question,  as  “in¬ 
herent  and  indefeasible.”  But  it  will  be  said,  perhaps,  that  it  is 
too  vague  and  general  for  practical  use;  that  it  is  but  the  ribbon 
which  was  stretched  by  the  convention,  as  if  in  mockery,  before 
the  royal  palace  of  the  Tuilleries,  to  protect  the  unfortunate  King 
and  Queen  of  France  from  insult;  that  we  want  an  iron  bar,  rude 
and  strong,  and  palpable  to  the  commonest  apprehension,  to  shackle 
the  limbs  of  our  representatives;  that  the  enunciation  of  a  princi¬ 
ple  is  no  wall  of  defence;  that  it  is  vain  to  proclaim  that  a  right 
is  inherent,  or  a  thing  is  wrong,  and  that  “thou  shalt  not  do  it” 
must  be  engraven  in  deep  capitals  upon  every  table  of  our  law. 

If  we  were  dealing  with  a  law  that  abridged  an  accustomed 
right,  or  that  was  highly  penal  in  its  nature,  there  might  be  some 
force  in  these  objections.  Those  who  make  them,  however,  forget 
that  we  are  dealing  with  higher  matters — not  with  special  prohib¬ 
itions,  but  with  general  principles — not  with  a  law,  but  with  a  consti¬ 
tution — the  law  of  laws — wherein  nothing  but  great  general  princi¬ 
ples  could  be  well  announced.  It  is  not,  therefore,  the  subtlety  of  the 
criminal  lawyer  that  is  to  be  resorted  to,  for  the  purpose  of  ascer¬ 
taining  whether  a  weak  point  cannot  be  discovered  by  nice  explo¬ 
ration  in  the  line  of  constitutional  defence;  whether  a  breach  or  an 
escalade  cannot  be  effected  at  some  point  where  the  confidence  of 
the  besieged  may  have  rocked  the  sentinel  asleep,  or  left  the  ram¬ 
part  defenceless.  It  is  a  question  for  statesmen,  for  men  who 
are  capable  of  taking  abroad  and  comprehensive  view  of  the  genius 
of  the  government — its  scope  and  purposes — the  great  objects  pro¬ 
posed  to  be  accomplished,  and  the  great  rights  intended  to  be  se¬ 
cured.  And,  in  accordance  with  these  views,  it  has  been  well  re- 
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marked  by  tbe  late  Chief  Justice  Gibson,  in  the  case  of  Com.  vs. 
Clarice ,  7  W.  &  S.  127,  that  “a  constitution  is  not  to  receive  a 
technical  interpretation  like  a  common  law  instrument  or  statute. 
It  is  to  be  interpreted  so  as  to  carry  out  the  great  principles  of  the 
government,  and  not  to  defeat  them.” 

Is  there  any  doubt  then,  that  the  protection  of  property  was  in 
the  view  of  the  framers  of  our  constitution?  Can  there  be  any  as 
to  the  duty  of  this  Court  to  come  up  to  its  defence  where  it  is  inva¬ 
ded,  without  faltering  upon  considerations  of  mere  delicacy,  in  the 
exercise  of  their  high  conservative  powers?  Can  any  man  deny 
that  in  the  present  cases  the  securities  of  property  are  overthrown, 
and  that,  in  the  result,  the  whole  freehold  of  every  unfortunate  pro¬ 
prietor,  whether  corporator  or  not,  may  be  swept  away  without 
any  act  or  assent  of  his  own,  for  purposes  which  are  clearly  not  essen¬ 
tial  to  the  well-being  of  the  community,  or  the  objects  for  which  it 
was  incorporated  ?  The  right  of  eminent  domain  itself,  as  belong¬ 
ing  to  the  public,  is  a  right  which  has  its  origin  in  the  law  of  public 
necessity.  The  source,  or  nature  of  its  origin,  furnishes  therefore 
the  true  rule  for  its  exercise.  It  has  its  corrective — its  palliative, 
at  least — in  the  doctrine  of  compensation,  which  does  act  as  a  prac¬ 
tical  restraint.  How  much  more  essential  is  it  then,  to  hold  the 
Legislator  to  the  spirit  of  the  rule,  when  the  compensation  is  con¬ 
structive,  conjectural  and  speculative — a  fancied  benefits  futuro , 
which  is  never  likely  to  be  realized — an  equal  chance  of  ruin  and 
advantage,  by  way  of  indemnity  for  a  present  and  certain  wrong, 
where  the  whole  operation  is  a  mere  gambling  upon  his  capital,  at 
the  instance,  perhaps,  of  some  needy  and  desperate  adventurer, 
who  is  sure,  at  least,  to  secure  employment,  though  the  owner  may 
be  ruined? 

It  is  insisted,  however,  that  these  Acts  of  Assembly  are  in  con¬ 
formity  with  immemorial  usage;  that  they  do  not  involve  a  taking 
of  property — in  which  view  it  is  admitted  that  they  could  not  be 
defended  without  compensation — and  that  they  are  a  mere  exercise 
of  the  legislative  power  of  borrowing  money  and  levying  taxes,  and 
are  no  more  than  a  branch  of  the  taxing  power. 

It  is  denied,  however,  in  the  first  place,  that  there  is  any  usage 
to  support  them.  The  industry  of  the  learned  Counsel  for  the  rail 
road  companies  has  succeeded  (in  the  compilation  of  laws  which 
they  have  furnished)  in  demonstrating  that  the  whole  invention  is 
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of  yesterday,  as  it  will  perish  on  the  morrow,  after  destroying  us, 
like  the  insect  which  deposits  its  ova  upon  the  summer  leaf,  and 
dies  with  the  vegetable  upon  which  it  fed.  The  oldest,  I  believe, 
dating  about  as  far  back  as  1827,  has  scarce  years  enough  to  ante¬ 
date  the  youngest  of  our  profession;  and  as  all  of  them  wrere  mere 
authorities  to  do  what  the  people  themselves  seem  to  have  desired, 
and  it  is  clear  that  the  powers  conferred  were  all  exercised  with¬ 
out  objection,  and,  apparently,  at  the  instance  and  with  the  unani¬ 
mous  concurrence  of  the  corporators,  they  form  no  precedent  for 
cases  like  these,  where  the  Acts  are  procured  at  the  instance  of  the 
companies,  and  expressly  contrived  to  exclude  the  objections  of  the 
corporators,  and  to  place  their  fortunes  in  the  hands  of  a  few  men 
who  are  either  not  elected  by  the  people  at  all,  or  if  elected  for 
other  purposes,  are  not  to  be  reached  until  the  ruin  is  complete. 
Could  any  plan  be  more  cunningly  devised  for  purposes  of  fraud  ? 
And  what  security  is  there  for  property,  if  it  can  be  successfully 
defended?  The  residue  of  these  acts — the  bulk  of  them — are  the 
merest  mushrooms.  It  is  only  within  the  last  two  or  three  years, 
that  they  have  begun  to  multiply  so  as  to  attract  public  attention; 
and  the  fact  that  even  the  oldest  of  them  are  of  so  modem  a  date, 
is  a  strong  argument  against  the  right  in  a  country  where  corpora¬ 
tions  are  coeval  with  the  government.  If  they  were  all,  however, 
of  the  age  of  a  century,  what  is  that  to  the  purpose?  It  is  nothing 
in  the  lifetime  of  a  nation.  It  would  scarcely  raise  a  prescription 
against  private  right.  But  no  usage  can  support  them  if  they  were 
even  as  old  as  the  oaks  of  our  mountains.  “The  principle  of  com¬ 
munis  error,”  says  Chief  J.  Gibson,  in  the  Commonwealth  vs. 
Parker,  (6  Barr,  507,)  “may  be  tolerated  in  questions  of  mere 
property,  but  can  have  no  application  to  the  construction  of  consti¬ 
tutional  provisions.”  The  doctrine  of  Umalus  usus ,”  etc.  is  much 
more  to  the  purpose. 

Do  these  acts,  then,  amount  to  no  more  than  a  mere  exercise  of 
the  taxing  power,  and  is  that  power,  as  asserted,  unlimited  and 
uncontrollable? 

It  is  well  worthy  of  remark,  that  while  the  power,  under  whose 
shadow  it  is  claimed  that  almost  anything  can  be  done,  is  admitted 
to  exist,  there  is  no  grant  of  it  in  the  Constitution.  This  monstrous 
power  is  no  more  than  an  implied  or  incidental  power,  annexed  to 
the  constitutional  delegation,  ex  necessitate,  as  a  necessary  means 
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for  the  accomplishment  of  the  purposes  indicated  in  the  instrument. 
The  Government  needs  support.  Its  functionaries  must  be  paid. 
It  requires  media  of  inter-communication  amongst  its  people.  It  is 
bound  by  the  Constitution  to  provide  means  for  their  education. 
Money  is  essential  for  these  purposes,  and  taxation  is  therefore  a 
necessary  power.  It  is  a  power,  moreover,  which  must  be  exer¬ 
cised  on  the  same  grounds  by  the  Legislature,  so  far  as  it  exists, 
and  it  passes  to  them  accordingly  to  the  extent  of  the  necessity ,  of 
which  they  are,  of  course,  generally  the  judges.  Being  an  implied 
power  only,  however,  it  is  to  be  limited  by  the  exigency— by  the 
public  necessities — and  to  be  administered  in  such  a  way  as  to  dis¬ 
tribute  the  burthen  with  as  much  equality  as  possible  amongst  the 
people,  and  so  as  not  to  impinge  against  any  other  of  the  securities 
which  the  Constitution  has  provided  for  them.  To  assert  that 
because  it  exists  by  implication ,  it  is  illimitable  and  uncontrollable, 
is  to  raise  a  power  upon  the  narrow  footing  of  necessity,  and  then  to 
expand  it  into  the  enormous  dimensions  of  a  tyrant — or  to  raise  it 
for  one  purpose  and  use  it  for  another,  because  it  is  not  the  subject 
of  an  express  grant,  and  has,  therefore,  no  place  in  the  Constitu¬ 
tion.  This  is  strange  logic,  indeed.  It  makes  an  implied  power  to 
override  and  repeal  one  which  is  express.  It  is  entirely  at  war 
with  the  doctrine  of  implied  powers,  and  the  reasonable  rule  which 
they  afford  themselves  for  their  own  limitation.  It  is  a  taking  of 
property,  it  is  true,  and  therein  it  agrees  with  the  right  of  eminent 
domain.  It  is  the  assessment  of  a  charge  equally  amongst  the  peo¬ 
ple,  and  therein  it  differs;  and  it  is  upon  this  difference  that  the 
question  of  compensation  depends.  The  government  wants  means, 
as  already  stated,  for  its  support.  The  people  are  bound  to  furnish 
them,  and  inasmuch  as  the  same  hand  must  collect  and  pay  back, 
if  the  principle  of  compensation  were  admissible,  compensation  is, 
of  course,  idle,  because  they  would  be  only  paying  back  to  them¬ 
selves  what  they  had  just  collected,  out  of  their  own  treasury.  The 
constitutional  provision  in  regard  to  compensation  applies,  therefore, 
only  to  cases  of  inequality  in  the  burthen,  and  inequality  is  there¬ 
fore  unconstitutional  without  compensation.  If  this  analysis  be 
correct,  it  furnishes  a  ready  solution  of  the  difficulty  in  regard  to 
taxation,  without  any  resort  to  the  dangerous  notion  of  supposed 
benefits,  depending,  as  it  is  claimed  to  do,  upon  the  discretion  and 
judgment  of  the  Legislature,  and  thus  paying  a  man  back  with  an 
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opinion ,  by  way  of  compensation  for  an  undoubted  loss- — a  doctrine 
which  has  been  rightly  repudiated  in  this  State,  in  the  case  of  Van 
Horne’s  lessee  vs.  Horrance,  supra. 

It  seems  to  me,  therefore,  to  be  perfectly  apparent  that  the  con¬ 
stitutional  provision  was  intended  to  apply  to  all  cases  where  the 
taking  was  a  partial  one,  and  that  no  express  provision  was  inserted 
for  the  case  of  taxation,  which  is  an  undoubted  taking  also,  because 
it  did  not  enter  into  the  mind  of  the  framers,  that  any  public  bur¬ 
thens  could  be  made  otherwise  than  equal,  or  that  one  individual 
or  community  would  be  taxed  for  the  benefit  of  another.  If  it  be 
indeed  true  that  this  can  be  done,  and  that  the  power  may  be  ex¬ 
ercised,  as  is  asserted  by  the  Counsel  for  the  Companies,  in  any 
way  or  for  any  purpose,  then  it  is  clear  that  the  constitutional  pro¬ 
vision  may  be  evaded,  and  the  property  of  the  citizen  taken  under 
the  pretext  of  a  mere  exercise  of  the  taxing  power,  without  any 
compensation  at  all. 

Equality  of  burthen,  then,  as  well  as  a  fair  and  reasonable  pub¬ 
lic  necessity,  is  essential  to  the  security  of  the  citizen.  And  upon 
this  point  it  may  not  be  amiss  to  quote  the  emphatic  language  of 
Chancellor  Kent:  “Every  person,”  he  remarks,  “is  entitled  to  be 
protected  in  the  enjoyment  of  his  property,  not  only  from  invasions 
of  it  by  individuals,  but  from  all  unequal  and  undue  assessments 
on  the  part  of  the  government.  It  is  not  sufficient  that  no  tax  or 
imposition  can  be  imposed  upon  the  citizens  but  by  their  represen¬ 
tatives  in  the  Legislature.  The  citizens  are  entitled  to  require  that 
the  Legislature  itself  shall  cause  all  public  taxation  to  be  fair  and 
equal,  in  proportion  to  the  value  of  their  property,  so  that  no  one 
class  of  individuals,  and  no  one  species  of  property  may  be  unequally 
or  unduly  assessed.”  4  Com.  332. 

The  learned  commentator  then  refers  to  instances  of  great  op¬ 
pression,  amongst  which  he  enumerates  the  assessments  upon  waste 
and  unproductive  lands,  belonging  to  non-resident  proprietors,  by 
the  several  towns  in  New  York.  He  remarks  that  “such  a  power 
vested  in  the  inhabitants  of  each  town,  of  raising  money  for  their 
own  uses  upon  the  property  of  others,  has  produced  in  many  instan¬ 
ces,  great  oppression  and  injustice.  It  has  corrupted  the  morals  of 
the  people,  and  led  to  the  plunder  of  the  property  of  non-resident 
land-holders.  This  was  carried  to  such  an  enormous  extent  in  the 
County  of  Franklin,  as  to  awaken  the  attention  of  the  Legislature, 
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and  to  induce  them  to  institute  a  special  commission  to  inquire  into 
the  frauds  and  abuses  committed  under  this  power,  and  also  to  with¬ 
draw  entirely  from  the  inhabitants  of  new  towns,  the  power  of  rais¬ 
ing  money  by  assessments  upon  property  for  the  destruction  of 
noxious  animals.”  He  remarks,  also,  that  the  Ordinance  of  July 
13, 1787,  for  the  government  of  the  North  Western  Territory,  an¬ 
ticipated  and  guarded  against  the  like  propensity,  and  that  a  similar 
provision  is  contained  in  the  Constitutions  of  Missouri  and  Illinois. 
Ibid,  333. 

Taking  the  ordinary  legislation,  then,  to  be  as  claimed,  an  exer¬ 
cise  of  the  taxing  power,  the  next  question  is,  whether  the  subject 
matter  of  these  Acts  of  Assembly  is  a  proper  one  for  its  exercise, 
and  whether,  supposing  the  delegation  of  such  a  power  to  be  a  proper 
one,  the  principle  of  equality  has  been  observed,  so  as  to  preserve 
the  character  of  the  power:  or  whether  they  do  not,  in  point  of  fact 
involve  a  gross  abuse  of  that  power,  by  taking  under  color  of  it, 
private  property  for  public  use  without  compensation? 

It  is  not  disputed  that  the  Legislature  may  construct  public 
highways  throughout  the  Commonwealth  for  the  convenience  and 
comfort  of  the  citizens,  and  as  an  incident  thereto,  borrow  money 
and  levy  taxes  upon  the  people  for  the  payment.  Nor  will  it  be 
disputed  that  the  Legislature  may,  as  it  often  has  done,  construct 
a  local  work  out  of  the  general  fund,  or  devolve  upon  the  local  juris¬ 
dictions  and  subordinate  communities,  the  duty  of  constructing  and 
keeping  in  order  their  own  roads,  and  making  the  necessary  assess¬ 
ments  for  that  purpose.  There  is  nothing  in  all  this,  however,  which 
violates  the  principle  of  equality.  The  construction  of  a  local  road 
out  of  the  general  fund,  which  is  referred  to  on  the  other  side,  as 
being  a  parallel  case  with  those  now  in  hand,  obviously  does  not 
violate  that  principle,  because  the  particular  district  is  a  part  of 
the  Commonwealth,  and  the  duty  or  obligation  of  the  State  can  be 
performed  in  no  other  manner  than  by  parcels.  If  the  Legislature 
were,  however,  to  levy  a  tax  upon  the  citizens  for  the  purpose  of 
constructing  a  road  in  New  York  or  Kentucky,  that  would  be  a 
parallel  case,  and  no  one  would  hesitate  to  denounce  it  as  a  gross 
abuse  of  the  taxing  power. 

Then  as  to  the  peculiar  character  of  the  improvement.  It  might 
be  a  question  whether  a  county  rail  road  would  be  a  fair  and  legiti¬ 
mate  subject  for  local  taxation,  on  the  ground  that  although  mis¬ 
named  a  highway,  it  is  not,  like  a  turnpike,  practically  open  for  the 
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uses  of  all  the  people;  and  there  is  certainly  no  usage  to  authorize  such 
an  improvement  as  this,  out  of  the  County  funds.  I  do  not  put  the 
case,  however,  on  this  ground.  I  am  willing  to  suppose,  for  the 
present  purpose,  that  it  might  be  done,  without  venturing  any  opin¬ 
ion  on  the  subject;  and  willing  to  admit,  that  the  devolution  of  so 
much  of  the  public  duty  as  refers  to  the  media  of  communication 
between  their  several  parts,  to  the  local  jurisdictions,  is  both  a  wise 
and  equitable  arrangement, — wise,  because  the  work  will  be  done 
better  and  cheaper — and  equitable,  because  it  is  a  fair  distrilmiion 
of  the  common  burthen. 

When  a  power  is  conferred,  however,  upon  one  or  more  individ¬ 
uals,  selected  by  the  Legislature,  of  taxing  the  people  of  the  local 
jurisdiction,  or,  what  is  worse,  of  incurring  an  enormous  debt  in 
their  names  for  the  construction  of  a  road  of  150  or  200  miles  in 
length,  of  which  not  even  a  mile,  perhaps,  is  within  the  jurisdiction 
taxed,  and  a  portion,  perhaps,  beyond  the  boundaries  of  the  State 
itself,  it  presents  another  and  a  very  different  question.  It  is  then 
a  question  whether  the  people  of  the  City  of  Pittsburgh  or  the 
County  of  Allegheny  may  be  taxed,  and  that  too  by  mere  delega¬ 
tion ,  for  the  construction  of  a  rail  road  through  half  a  dozen  other 
counties,  and  to  the  extremest  boundaries  of  the  State.  Is  this  a 
fair  use,  or  is  it  an  abuse,  of  the  taxing  power?  Does  it  involve 
equality  of  burthen;  and  if  not,  does  it  impinge  against  the  consti¬ 
tutional  provision  which  forbids  the  taking  of  private  property  for 
public  use,  without  compensation?  Could  the  Legislature  do  this 
directly,  without  producing  a  rebellion  in  the  oppressed  district? 
Can  it  do  it  indirectly,  by  a  delegation  of  one  of  the  very  highest, 
most  delicate,  and  most  difficult  of  its  constitutional  functions? 
What  is  this  but  a  rehearsal  of  the  causes  of  our  Revolution?  It 
was  a  question  merely  of  the  right  to  tax  us  for  the  benefit  of  a 
remote  part  of  the  Common  Empire,  that  drove  our  fathers  into 
rebellion  and  struck  the  brightest  star  from  the  coronal  of  the 
Ocean  Queen.  Nor  is  it  any  answer  to  say  that  this  was  done  in 
an  assembly  where  we  had  a  voice  through  our  own  representatives. 
That  would  not  mend  the  matter,  if  the  taxation  was  unequal.  No 
more  is  it  an  answer  that  our  remedy  is  at  the  polls.  We  have  no 
voice  in  the  election  of  the  majority  of  the  Legislature,  and  if  we 
had,  our  ruin  is  consummated  by  the  act  of  subscription.  The 
deed  is  done,  and  that  in  the  most  dangerous  of  all  possible  forms. 
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If  it  were  an  authority  to  levy  a  tax  at  once,  the  evil  would  be 
transient.  No  second  year’s  tax  would  ever  be  imposed.  It  is  put, 
however,  in  the  most  insidious  shape.  The  appointees  of  the  Le¬ 
gislature,  Grand  Jurors,  Commissioners  and  Councils,  are  persuaded 
that  it  is  a  mere  loan  of  credit ,  and  by  the  same  means  by  which 
they  are  persuaded  that  a  loan  of  credit  by  another  party  is  an 
actual  subscription,  and  that  money  will  be  got  elsewhere  to  finish 
what  they  have  themselves  only  begun.  It  is  but  a  bit  of  paper 
and  the  seal  of  the  corporation,  and  “there’s  an  end.”  But  “the 
end  is  not  yet.” 

But  suppose  it  were  the  case  of  an  immediate  assessment,  which 
is  indeed  the  only  true  and  safe  mode  of  conducting  the  financial 
affairs  of  any  government,  either  local  or  general,  as  was  so  ably 
demonstrated  in  the  affairs  of  this  nation  by  its  first  financier,  the 
founder  of  its  public  credit,  and  one  of  the  greatest  of  its  states¬ 
men.  How  would  it  have  stood  then?  It  has  been  very  recently 
decided  by  this  Court,  in  the  case  of  Hancock  street,  reported  in 
the  last  published  volume  of  its  decisions,  (6  Harr.)  that  an  as¬ 
sessment  made  upon  an  individual  for  the  benefit  supposed  to  be 
derived  by  him  from  the  opening  of  a  street,  was  not  an  exercise 
of  the  taxing  power,  but  a  taking  of  private  property  for  public 
use,  within  the  meaning  of  the  Constitution — thus  overruling  the 
doctrine  of  the  New  York  cases  which  are  relied  on  here,  as  well 
as  of  all  those  which  rest  upon  their  authority.  The  assessment  here 
would  be  of  the  same  character,  excepting  only  in  the  feature  of 
its  generality  as  to  this  corporation,  and  it  would  require  a  jury, 
under  our  decisions,  to  assess  the  value  of  the  compensation,  which 
the  Legislature  could  not  assume  to  be  equal  to  the  tax.  Yan 
Horne’s  lessee  vs.  Dorrance,  supra. 

Suppose,  however,  they  had  directed  the  assessment  of  the  whole 
amount  at  once,  as  they  might  equally  have  done,  and  with  much 
more  fairness  and  safety  to  ourselves;  because,  in  that  shape,  even 
the  agents  of  the  Legislature — who  are  but  the  agents  of  the  com- 
panies,  because  nominated  by  them — would  have  shrunk  from  the 
responsibility,  at  all  events,  if  they  had  not  revolted  at  the  imposi¬ 
tion.  Would  any  judge  have  hesitated  in  that  case  to  denounce 
the  act  as  a  gross  and  outrageous  tyranny,  and  as  an  open  violation 
of  the  constitutional  interdict?  Is  it  then  the  less  a  taking,  because 
it  is  a  taking  by  piece-meal?  Is  it  an  answer  on  the  part  of  the 
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Legislature  to  say — “  It  is  true  we  cannot  take  off  your  heads  at 
one  blow  of  the  axe,  but  we  can  stretch  you  on  the  rack,  and  drain 
your  blood  drop  by  drop  until  life  is  extinct.  We  are  not  guilty  of 
your  death,  provided  the  poison  be  a  slow  one?” 

It  is  suggested  by  the  Counsel  for  the  companies  that  the  only 
doubt  is,  whether  the  moneys  arising  from  these  forced  “ aids ” 
should  not  be  expended  within  the  proper  corporate  limits — that 
the  general  authority  of  the  Legislature  upon  these  points  is  not 
questioned,  and  that  the  only  difficulty  is  as  to  the  extent  to  which 
these  subscriptions  can  be  carried  beyond  the  territorial  boundaries 
of  the  corporation.  And  this,  they  say,  must  depend  upon  the 
question  whether  they  are  particularly  beneficial  to  the  municipal 
body — of  which  question  they  affirm  that  it  is  clearly  a  subject  of 
legislative  discretion  only,  and  especially  when  connected  with  the 
independent  action  of  the  corporation  itself.  They  then  refer  to 
the  familiar  illustration  of  the  construction  of  water  works  extra 
foras ,  as  settling  the  general  question,  and  again  repeat  that,  in  all 
such  cases,  the  only  inquiry  can  be,  “Does  it  come  within  the  gen¬ 
eral  rule — will  it  materially  and  certainly  benefit  the  inhabitants?” 
and  again  that  this  is  a  matter  addressed  to  the  discretion  of  the 
Legislative  body  and  of  the  municipal  authorities. 

If  the  argument  from  which  this  power  is  so  confidently  inferred, 
to  wit :  the  transcendent  and  uncontrollable  authority  of  the  Legis¬ 
lature  in  the  exercise  of  what  is  unquestionably  an  implied  power — 
a  position  which  I  think  I  have  shown  to  be  utterly  untenable — be 
a  sound  one,  there  was  no  call  for  the  inquiry  into  the  extent  to 
which  that  power  may  be  exercised,  and  no  occasion  for  a  further 
argument  to  show  the  connection  of  the  work  proposed  with  the 
corporation  itself.  No  more  was  there  occasion  for  the  elaborate 
argument  upon  the  value  of  such  improvements  to  municipal  cor¬ 
porations,  if  it  be  true,  as  asserted,  that  this  is  a  question  exclu¬ 
sively  for  the  discretion  of  the  Legislature.  The  argument  of 
power  is  always  compendious.  It  needs  no  better  logic  than  the 
sic  volo  and  the  bayonet.  The  attempt,  however,  of  the  companies 
to  sustain  their  positions  by  a  sounder  reason,  is  a  reluctant  and 
perhaps  unconscious  homage  paid  by  them  to  truth.  They  knew, 
and  felt,  and  have  in  fact  confessed  in  the  attempt  to  show  the 
connection  with  the  corporation,  that  there  was  a  limit,  such  as  I 
have  claimed,  to  their  illimitable  power.  And  in  the  attempt  to 
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show  its  value  to  the  citizen,  they  have  confessed  again,  that  it  was 
not  a  question  of  mere  legislative  discretion,  absolute  and  irrevisa- 
ble  in  itself — but  a  discretion  whose  exercise  was  to  be  tested  by 
the  standard  of  constitutional  principles  and  individual  rights.  In 
this  view,  therefore,  the  argument  is  at  least  legitimate.  Let  us 
bring  it  to  the  test  of  reason  and  of  law. 

The  question  is  admitted  to  be,  whether,  in  cases  where  the  work 
extends  beyond  the  corporate  limits,  it  is  particularly  beneficial  to 
the  municipal  body,  and  whether  it  will  materially  and  certainly 
benefit  the  inhabitants.  By  their  own  rule,  then,  it  seems  to  me, 
that  the  companies  interested  have  no  case.  It  is  not  true,  in  the 
first  place,  as  a  general  maxim,  that  an  improvement,  extending 
from  a  border  county  or  city  far  into  the  interior,  is  necessarily  of 
more  value  to  the  people  at  one  extremity  than  at  the  other.  The 
idea  amongst  economists — and  it  is  the  common  sense  view  of  the 
matter — is,  that  it  is  those  who  have  no  outlets  and  no  access  to 
market,  who  are  particularly  benefitted.  It  would  be  no  easy  mat¬ 
ter  to  prove  that  Philadelphia  lias  any  great  interest  in  an  eastern 
connection,  or  that  Pittsburgh  is  interested  to  anything  like  the 
same  extent  in  the  Central  road  as  Philadelphia  herself,  or  that 
either  of  these  cities  had  a  larger  comparative  interest,  or  was  more 
particularly  benefitted  than  the  intermediate  region.  The  argu¬ 
ment  fails,  then,  on  this  point. 

Nor  is  it  any  more  true  that  the  benefit  to  the  inhabitants  will 
be  either  material  or  certain.  Can  any  man  affirm  this  with  confi¬ 
dence,  of  the  adventures  in  which  our  communities  have  embarked? 
Is  the  investment  of  millions  in  works  which  have  no  other  resour¬ 
ces,  and  may  never  be  finished,  to  build  duplicate  rail  roads  between 
the  same  points  where  rail  roads  are  already  provided,  a  materal 
and  certain  benefit  to  their  inhabitants?  Is  the  general  business 
of  building  rail  roads  all  over  the  country,  upon  their  credit  and 
pledging  and  perilling  the  property  of  their  citizens  to  the  extent  of 
million  upon  million,  upon  undertakings  at  the  best  problematical  in 
their  results,  a  case  of  such  material  and  certain  benefit  as  would 
authorize  a  levy  upon  them  of  the  wThole  expense  of  constructing 
them?  Is  it  clear  that  even  if  made,  they  will  ever  be  able  to  re¬ 
pair  the  ruin  which  they  will  have  already  inflicted  upon  the  free¬ 
hold  of  the  citizen?  It  would  require  a  bold  man  to  affirm  the  cer¬ 
tain  realization  of  the  advantages  which  they  propose.  It  would 
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require  an  ingenious  man  to  show  them  to  be  even  probable.  There 
are  some  amongst  the  wisest  of  us,  who  see  in  them  nothing  but 
ruin ;  and  it  would  require  no  wizard  to  furnish  the  demonstration. 

But  it  is  asserted  that  the  argument  drawn  from  the  common 
practice,  in  regard  to  the  introduction  of  water  into  our  cities,  is 
conclusive  upon  the  question.  I  beg  leave  to  say  that  the  case  put, 
which  is  borrowed  from  the  opinion  of  Judge  Tucker  in  the  pioneer 
case,  from  8th  Leigh,  120,  is  not  a  parallel  one,  and  does  not  fur¬ 
nish  even  a  safe  analogy.  It  is  only  necessary  to  look  to  the  ob¬ 
jects  of  a  municipal  corporation  in  order  to  ascertain  the  necessity, 
and  of  course  the  propriety,  of  such  an  expenditure,  and  to  show 
that  it  might  not  even  require  the  authority  of  a  legislative  act  to 
sanction  it.  These  objects  are  domestic  and  political.  Municipal 
corporations  proper,  are  local  jurisdictions  in  matters  of  police  and 
government;  and  these  are  auxiliary  only  their  great  primary  and 
leading  purposes — the  quiet,  good  order,  comfort  and  security  of  the 
citizen.  For  such  purposes,  the  power  to  introduce  water  is  a  neces¬ 
sary  incident  to  the  powers  ordinarily  and  expressly  conferred  by 
charter.  An  improvement  for  this  object  is  not  a  money  making 
machine.  It  is  essential  to  the  health  of  the  citizen,  as  well  as  to 
the  security  of  his  property.  It  is  eminently  a  conservative  ele¬ 
ment,  intended  to  preserve  a  present  possession,  and  not  looking  to 
purposes  of  creation,  profit,  or  enlargement.  The  mistake  consists 
in  supposing  that  these  are  trading  corporations,  or  general  part¬ 
nerships  organized  for  the  purpose  of  making  money;  and  that  any 
thing  which,  in  the  judgment  of  the  majority,  may  make  them  grow 
faster  and  richer,  is  a  legitimate  corporate  object.  And  this  is, 
indeed,  the  grand  fallacy  upon  which  the  powers  claimed  have  been 
solely  sustained.  The  philosopher  Archimedes  is  reported  to  have 
said  that  he  wanted  but  a  fulcrum  in  order  to  move  the  world;  and 
if  it  is  once  assumed  that  municipal  corporations  are  but  trading 
corporations  at  last,  and  that  anything  which  may  possibly  promote 
their  growth  in  the  estimation  even  of  the  Legislature  alone,  is  a 
proper  and  legitimate  subject  for  corporate  expenditure,  they  may 
be  dealt  with,  as  a  private  association  cannot ,  and  turned  into  rail 
road  corporations,  or  anything  else. 

We  are,  happily,  not  without  authority,  however,  upon  tne  ap¬ 
propriate  purposes  of  such  corporations,  and  the  extent  of  their 
powers.  In  the  case  of  M’Dermond  vs.  Kennedy,  reported  in 
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Brightly,  332,  it  was  held  by  this  court,  that  a  municipal  corpo¬ 
ration  under  a  power  “  to  make  such  By-Laws  as  should  he  neces¬ 
sary  to  promote  the  peace ,  good  order ,  benefit  and  advantage  of  the 
Borough  of  Newville,  and  to  assess  such  taxes  as  should  be  neces¬ 
sary  for  carrying  the  same  into  effect,”  was  not  authorized  to  levy 
a  tax  for  the  payment  of  part  of  the  expense  to  be  incurred  by  a 
rail  road  company,  in  bringing  the  line  of  their  road  nearer  to  the 
town  than  it  was  originally  located.  The  point  there  decided  was 
precisely  that  which  is  at  issue  here,  whether  such  improvements 
were  a  benefit  and  advantage  in  consideration  of  law,  and  whether 
an  allegation  of  benefit  or  advantage  was  sufficient  to  sustain  an  un¬ 
dertaking,  not  even  in  the  questionable  shape  of  a  subscription,  to 
pay  the  expense  of  bringing  a  road  into  the  immediate  vicinity ;  and 
the  ruling  was  that  it  would  not.  Nor  does  it  make  any  difference 
that  there  was  no  special  legislative  authority  to  make  the  expendi¬ 
ture.  If  the  power  of  the  Legislature  in  these  cases,  is  to  be  main¬ 
tained  upon  the  footing  of  benefits  and  advantages,  the  corporation 
of  Newville  had  it  already  in  express  terms,  and,  therefore,  it  is 
the  more  surprising  that  the  result  of  this  case  should  have  been, 
as  stated  in  a  note  by  the  Reporter,  the  passage  of  an  Act  to  legal¬ 
ize  the  subscriptions  of  Philadelphia  and  Allegheny  County;  an 
act  conceding  the  absence  of  the  important  considerations  of  legit¬ 
imate  and  appropriate  corporate  benefits,  advantages  and  purposes, 
and  putting  the  whole  case  upon  the  arbitrary  will  and  uncontrolla¬ 
ble  power  of  the  Legislature !  The  appeal  to  the  Legislature  was 
a  surrender  of  the  question  of  actual  benefit  or  advantage,  and  an 
attempt  to  bind  the  corporator,  in  a  case  where  that  ground  of  tax¬ 
ation  was  admitted  to  be  wanting! 

The  language  of  the  late  Judge  Reed  in  the  case  just  referred 
to,  which  is  tacitly  affirmed  throughout  by  this  Court,  is  well 
worthy  of  quotation.  He  says: — 

“  The  making  of  a  rail  road  not  within  the  limits  of  the  borough, 
cannot  touch  or  affect  corporate  rights.  It  may  affect  private 
rights,  but  the  regulation  of  them  is  not  vested  in  the  borough. 
How  could  the  borough  be  benefited  or  injured  by  a  rail  road?  It 
is  not  a  borough  subject.  It  affects  no  borough  rights;  the  rights 
alleged  to  be  affected  are  private  rights,  never  to  be  intrusted  to 
the  management  of  the  corporate  functionaries.” 

“  The  corporation  has  personal  identity  to  the  extent,  or  for  the  pur- 
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poses  indicated  in  the  charter,  for  borough  purposes,  and  none  else. 
Borough  rights — 'Corporate  rights,  are  distinct  from  mere  private 
rights  of  property.  If  this  right  is  maintained  in  the  Borough  of 
Newville,  then  the  inhabitants  have  given  over  the  inalienable  right 
of  acquiring,  possessing  and  protecting  property ;  for,  if  the  Council 
can  raise  a  tax,  and  grant  the  avails  to  the  rail  road,  because  they 
believe  it  to  be  to  the  advantage  of  the  borough,  then  they  may  do 
any  thing  else  which  they  may  deem  advantageous — any  thing 
else — for  there  is  no  connection,  no  relation  between  the  rail  road 
and  the  borough.  The  increase  or  decrease  of  the  value  of  a  man's 
house  and  lot  is  not  an  incident  of  a  corporate ,  hut  a  private  right . 
Things  relating  to  social  convenience  and  safety  only,  arc  embraced 
in  the  corporate  powers.” 

“Though  manufacturing  silk,  establishing  forges  and  furnaces, 
constructing  a  bridge  over  the  Conodoguinet  or  Schuylkill,  or  a 
turnpike  over  the  North  mountain,  or  any  thing  else,  should  be  a 
direct  benefit  to  the  inhabitants  of  Newville,  undisputed,  it  cannot 
be  that  a  tax  may  be  raised  and  appropriated  at  the  mere  will  of 
the  Town  Council.  If  they  can  appropriate  money  to  a  road,  half 
a  mile  from  the  borough,  they  may  do  so  at  a  distance  of  fifty,  or 
one  hundred  miles.” 

The  reasoning  above  recited  shows,  that,  whether  the  road  termina¬ 
ted,  or  came  immediately  within  the  borough  limits,  or  not,  was  in 
no  wise  material  to  the  solution  of  the  question,  and  settles  it  upon 
grounds  which  would  be  equally  fatal  then.  If,  indeed,  a  munici¬ 
pal  corporation  can  over-step  its  territorial  limits,  indefinitely,  upon 
the  mere  hypothesis  of  general  advantage,  provided,  only,  that  it 
starts  at  its  own  line,  and  because  it  does  so,  a  hiatus  of  half  a 
mile  could  make  no  substantial  difference.  The  gulf  might  be 
bridged  by  a  structure,  which  would  complete  the  magnetic  circle, 
and  carry  over,  by  as  sure  a  footing  at  least  as  the  bridge  of  Ma¬ 
homet,  the  timid  Judge  who  hesitated  and  faltered  on  the  brink. 
It  is  no  better  than  child’s  play,  however,  to  set  up  a  distinction  be¬ 
tween  the  cases,  even  if  the  interval  were  a  hundred  miles.  The 
argument  which  would  justify  an  extension  beyond  the  limits,  would 
justify  it  indefinitely.  It  would  only  be  a  question  as  to  the  point 
of  commencement.  Begin  at  the  corporate  limits,  and  you  may 
forge  link  on  link,  by  supplementary  Acts,  amendments,  or  inde¬ 
pendent  charters,  until  you  have  “put  a  girdle  about  the  earth.” 
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Avoid  insulation  only,  and  the  connection  is  as  intimate,  and  the 
argument  as  complete,  and  the  vital  force  of  this  all-pervading  princi¬ 
ple  as  entirely  unexpended  and  unimpaired  at  the  end  of  the  journey 
as  at  its  beginning. 

But  the  discretion  of  the  Legislature!  This  is  the  only  strong¬ 
hold  of  tyranny  left  in  our  land,  and  is  of  course  the  last  and  invari¬ 
able  retreat  of  those  who  seek  to  escape  from  the  pressure  of  right 
reason,  and  sound  constitutional  principles.  It  is  accordingly  the 
last  refuge  here.  Let  us  see  whether  it  will  require  the  labor  of  a 
Hercules,  to  drag  this  monster  from  his  cave. 

It  has  been  already  shown,  from  the  highest  American  authority, 
(4  Kent,  340,)  that  the  discretion  of  the  Legislature,  in  the  exer¬ 
cise  of  an  admitted  power,  is  not  a  wild  or  arbitrary  one,  but  may 
be  revised  and  corrected,  wherever  it  is  abused  to  the  subversion  of 
a  constitutional  right.  The  same  doctrine  is  also  recognized  in  the 
case  of  Pittsburgh  vs.  Scott,  where,  as  already  shown,  the  Court  say 
that  the  Legislature  is  to  determine,  in  the  first  place,  “subject, 
however,  to  correction  or  restriction,  where  it  clearly  appears  that 
the  right  is  abused,  either  by  design,  or  what  is  more  to  be  appre¬ 
hended,  by  hasty  and  improvident  legislation.’1’  And  again,  in  the 
case  of  Slack  vs.  the  Maysville  and  Lexington  Rail  Road  Company, 
which  is  one  of  the  cases  relied  upon  by  the  Defendants,  it  is  ad¬ 
mitted,  that  the  principle  that  no  man’s  property  shall  be  taken, 
&c.  may  be  violated  under  color  of  the  taxing  power,  and  that,  to 
authorize  the  interposition  of  the  Judiciary,  it  is  only  necessary  to 
show  “a  palpable  and  flagrant  departure  from  equality  in  the  bur¬ 
then,  or  that  persons,  or  their  property,  are  subject  to  a  local 
burthen,  for  the  benefit  of  others.”  The  doctrine  does  not,  how¬ 
ever,  require  illustration.  If  a  power,  either  granted  or  implied  for 
one  purpose,  can  be  used  for  another,  or  if  its  exercise  rests  entirely  in 
the  discretion  of  the  legislation,  and  is  subject  to  no  other  law,  be¬ 
cause  it  exists,  there  is,  there  can  be,  no  security  for  individual 
rights,  and  we  hold  our  property — all  of  us — at  the  caprice,  and 
under  the  indulgence  of  the  Legislature,  and  by  the  tenure,  not  of 
freemen,  but  of  slaves.  I  have  endeavored  to  show,  that  the  Acts 
complained  of  do  violate  the  principle  of  equality,  and  impose  a 
local  burthen  upon  the  corporator,  for  the  benefit  of  others,  and  do 
therein  impinge  against  the  constitutional  prohibition.  If  I  have 
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succeeded,  the  plea  of  Legislative  discretion  will  interpose  no  ob¬ 
stacle  in  the  way  of  correction. 

The  defendants,  however,  not  relying  upon  the  sufficiency  of  this 
defence,  have  endeavored  to  patch  up  a  defective  authority  by  the 
auxiliary  circumstance  of  an  independent  and  concurring  action  by 
the  corporation  or  the  municipal  authorities  themselves.  This  is, 
it  seems  to  me,  somewhat  inconsistent  ground.  It  looks  like  a  tran¬ 
sition  from  the  argument  of  mere  power  to  that  of  concurring 
minds.  It  is  a  descent  from  the  throne  to  the  market — a  mere 
treaty  between  equal  and  independent  powers.  There  is  an  ob¬ 
vious  lowering  of  the  tone.  Power,  feeling  itself  weak,  would  now 
borrow  the  form  of  a  popular  election.  It  has  failed  to  browbeat 
us.  Let  us  see  whether  we  can  be  cajoled. 

The  first  idea  which  suggests  itself  is  the  confusion  of  terms 
which  prevails  here.  It  is  the  “independent  action  of  the  corpora¬ 
tion ”  in  one  breath,  and  “the  discretion  of  the  corporate  authori¬ 
ties ”  in  the  next — a  mixing  of  characters  not  unlike  that  which  has 
been  already  shown  in  the  case  of  the  people  and  the-  Legislature. 
I  beg  leave  to  say  that  the  corporation  is  one  thing,  and  the  mu¬ 
nicipal  or  corporate  authorities  another.  The  latter  are  but  the 
organs  for  the  expression  of  the  will  of  the  former,  and  that  only 
within  the  scope  of  their  authority  as  regulated  by  the  charter, 
which  is  their  constitution.  The  acts  of  the  authorities  are  not, 
therefore,  to  be  confounded  with  those  of  the  corporation,  except 
to  that  extent. 

If,  however,  the  corporation  has  not  the  power  to  do  these  things 
under  its  charter,  although  authorized  to  consult  and  tax  for  the 
general  benefit,  and  the  Act  of  the  Legislature  cannot  ex  propi'io 
vigore  impose  the  obligation,  how  is  it  to  be  helped  in  this  way? 
Who  is  to  give  the  assent  to  this  material  and  tremendous  addition 
to  the  powers  of  the  corporate  authorities?  Not,  certainly,  the 
corporate  authorities  themselves.  “To  constitute  the  assent  neces¬ 
sary  to  ratify  a  legislative  alteration  of  a  charter,  it  must  be  given 
by  the  body  of  whom  the  corporation  is  composed;  and  where  this 
is  the  stockholders,  the  directors  have  no  power  in  the  premises.  A 
meeting  for  such  purpose  must  be  regularly  called  after  notice  to 
all  its  members.”  (Com.  vs.  Cullen,  1  Harr.  140.)  “Directors 
charged  ivith  the  exercise  of  the  corporate  powers ,  cannot  assent 
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■without  the  agreement  of  a  majority  of  the  corporators.”  (Ibid.) 
And  “a  charter  granted  to  persons  -who  have  not  solicited  it,  is  in 
fieri  until  after  acceptance;  and  this  is  also  true  of  assent  to  a  new 
or  additional  charter  by  an  existing  corporation.”  (Ibid.)  Again: 
“it  requires  the  acceptance  of  a  charter  to  create  a  corporate  body, 
for  the  Government  cannot  compel  persons  to  become  an  incorpo¬ 
rated  body  without  their  consent,  or  at  least  the  major  part  of  them.” 
(2  Kent,  277.)  It  is  in  the  nature  of  a  contract,  and  requires  a 
mutual  concurrence  of  wills.  (Angel  &  Ames,  67-72.)  So,  too, 
“when  a  charter  of  a  municipal  corporation  is  conferred  on  a  town 
or  city,  by  which  several  classes  are  to  be  incorporated,  as  a  mayor, 
a  certain  number  of  aldermen  and  burgesses,  and  the  commonalty , 
it  is  necessary  that  there  be  present  a  majority  of  each  definite 
class,  and  some  of  the  commonalty,  or  indefinite  class,  and  that  the 
char-ter  be  accepted  or  rejected  by  a  majority  of  the  whole  assem¬ 
bly,  in  the  same  manner  as  other  corporate  business  is  done  when 
the  power  of  transacting  it  is  in  the  body  at  large.”  WilcocJc  on 
Municipal  Corporations ,  14  Law  Lib.  17.  And  here  follows  a 
series  of  observations,  which  I  commend  particularly  to  the  attention 
of  those  who  assert  either  the  potency  of  the  corporate  authorities, 
or  the  omnipotence  of  the  Legislature  in  this  particular. 

“  But  it  is  said  that  if  a  corporation  be  created,  consisting  of 
Mayor,  Aldermen  and  Common  Council,  being  classes  of  a  definite 
number,  and  these  are  empowered  to  admit  freemen,  an  accept¬ 
ance  of  the  charter  by  a  majority  of  an  assembly  duly  convened, 
and  consisting  of  a  majority  of  each  of  those  classes,  is  sufficient. 
This  I  imagine  to  be  an  observation  not  sustained  by  reference  to 
the  principles  of  municipal  corporations;  for  it  is  permitting  certain 
nominees  of  the  crown  (Legislature?)  at  their  will  to  take  upon 
themselves  the  government  of  their  fellow  citizens  without  the  gen¬ 
eral  consent,  and  would  tend  greatly  to  support  the  charters  granted 
in  the  latter  part  of  the  reign  of  Charles  the  Second,  which  are 
regarded  by  modern  Judges  with  a  suspicious  eye,  insomuch  that 
it  has  been  frequently  said  by  the  Bench,  that  they  will  require  very 
strong  evidence  of  their  acceptance.  It  is  also  contrary  to  prin¬ 
ciple,  because,  although  select  classes  alone  are  nominated,  if  they 
be  invested  with  local  jurisdiction,  all  the  people  of  the  place  are 
within  the  provisions  of  the  charter:  and  the  rule  that  the  charter 
is  not  valid  without  the  assent  of  those  to  whom  it  is  granted,  is  fla- 
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grantly  violated.  Where  the  King  incorporates  certain  persons  only, 
I  apprehend  that  he  cannot  empower  them  to  make  by-laws  obliga¬ 
tory  upon  any  who  do  not  become  members.  Unless,  therefore,  under 
such  an  incorporation,  the  majority  at  least  of  the  inhabitants,  come 
in  and  be  admitted  to  their  freedom,  however  binding  the  condi¬ 
tions  of  the  charter  may  be  on  those  who  have  accepted  it,  they  must 
be  wholly  inoperative  as  to  the  rest  of  the  people  of  the  place.” 
Ibid,  page  17. 

In  the  cities  of  Philadelphia  and  Pittsburgh,  the  “citizens”  are 
integral  members  of  the  corporations,  and  the  Councils  arc  not;  nor 
have  they  any  more  power  of  legislation  beyond  the  scope  of  the 
charter,  than  either  the  Mayor  or  Aldermen.  In  the  Counties, 
though  without  any  nominal  integral  parts,  because  only  quasi  cor¬ 
porations,  the  inhabitants  are  substantially  the  corporators,  and  yet 
in  neither  of  the  cases  here  have  their  wishes  been  consulted,  or 
even  allowed  to  be  heard.  If  they  had  been,  however,  there  is 
another  class  who  are  not  even  corporators,  and  they  are  the  non¬ 
resident  freeholders,  who  cannot,  therefore,  upon  principle,  be 
affected  by  the  acts  of  a  mere  ideality — an  artificial  existence — a 
being  without  body  or  soul,  whose  jurisdiction  necessarily  attaches 
only  to  persons ,  and  is  lost  by  their  removal. 

Without  reference,  however,  to  the  question,  where  the  power  of 
acceptance  resides,  there  is  nothing  clearer  than  that  an  amend¬ 
ment  or  super-addition  of  powers,  which  alters  the  whole  structure  of 
the  corporation,  or  perverts  it  from  its  original  and  legitimate  pur¬ 
poses,  is  such  an  one  as  would  not  be  obligatory  upon  any  one 
dissenting  corporator.  It  would  require  a  new  contract  to  bind 
him,  unless  it  may  be  made  by  others,  and  he  and  all  his  interests 
transferred  into  a  new  corporation  against  his  own  will.  This  ex¬ 
periment  was  tried  in  the  case  of  the  Indiana  and  Ebensburg  Turn¬ 
pike  Road  Co.  and  it  was  held  by  this  Court  (2  Penna.  R.  184) 
that  the  severance  of  the  Company  into  two  parts,  dissolved  the 
contract  with  the  stockholder,  and  was  a  violation  of  the  Constitu¬ 
tion  of  the  United  States,  although  the  Act  of  Assembly  effecting 
it,  was  passed  at  the  instance  of  a  majority  of  the  stockholders. 

A  like  objection  to  the  foregoing  applies  also  to  the  form  of  the 
contribution,  or  tax,  or  whatsoever  else  its  advocates  may  be  pleased 
to  call  it.  If  it  may  be  as  it  is  in  these  cases,  in  the  shape  of  a  sub¬ 
scription  to  an  independent  trading  company,  then  the  corporator 
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is  made  bj  the  Act  of  the  Legislature  or  the  election  of  its  nominees, 
or,  if  you  chose,  by  the  act  of  his  associates,  or  the  act  of  their 
ordinary  organ  for  corporate  purposes,  and  in  the  face  of  a  -well 
settled  principle,  as  already  shown,  a  member  of  a  new  and  distinct 
corporation  against  his  own  will.  And  this  is  not  all.  His  own 
corporation  proper  is  brought  into  a  state  of  subordination  to  the 
other,  because,  according  to  the  principle  declared  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  the  Bank  of  the  United 
States  ts.  the  Planters’  Bank  of  Georgia,  (9  Wheat.  907,)  “when 
a  government  becomes  a  partner  in  a  trading  company  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  private  citizen.”  He 
became  a  member  of  a  public  corporation  by  his  own  will,  and  now 
he  is  made  a  member  of  a  private  corporation  by  the  will  of  others, 
and  his  freehold  is  taken  for  that  purpose  to  any  extent.  One 
creature  of  the  law,  a  mere  legal  entity,  without  body,  flesh  or  bones, 
whose  breath  of  life  has  been  breathed  into  it  by  the  Legislature,  is 
incorporated  into  and  made  a  member  of  another  spiritual  essence 
of  the  same  kind.  By  a  sort  of  creative  power  which  omnipotence 
has  never  exerted,  spirit  is  engrafted  on  spirit,  transfused,  divided, 
and  parcelled  out,  until  it  becomes  a  question  where  the  principle 
of  corporate  life  is  lodged.  And  if  the  municipalities  are,  as  here, 
the  builders,  in  point  of  fact,  it  is  but  incorporating  them  as  rail 
road  corporations,  with  the  disadvantage  of  delegating  the  manage¬ 
ment  of  their  affairs  to  those  who  are  disposed  to  aid  them  to  the 
extent  of  a  few  thousand  dollars,  in  order  to  give  color  to  the  act 
which  changes  their  whole  structure  and  destiny.  I  do  not,  how¬ 
ever,  propose  to  enlarge  on  this  point. 

We  come,  then,  to  the  authorities — decisions,  I  should  rather 
say — upon  this  question.  They  have  been  collected  with  great 
assiduity,  and  are  presented  in  formidable  array.  They  are  not, 
however — with  the  exception  of  a  single  case,  to  which  I  shall  of 
course  refer — the  decisions  of  our  own  Courts.  They  are  entitled, 
therefore,  to  just  so  much  weight  as  is  due  to  the  authority  of  right 
reason  and  sound  principle,  and  no  more.  Nor  is  it  of  any  conse¬ 
quence  that  the  Courts  from  which  they  emanated,  have  been  called 
to  adjudicate  upon  this  great  question  in  advance  of  this  Court. 
They  have  no  air  of  either  majesty  or  antiquity  to  hold  oft’  the  hands 
and  bar  the  inquisitions  of  the  profane.  They  are  like  the  legisla- 
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tion  out  of  which  they  have  arisen,  but  a  thing  of  yesterday — the 
green  pith,  which  could  scarce  be  said  to  have  stiffened  into  the  hard 
fibre  of  authority,  even  at  home.  They  have  been  decided,  more¬ 
over,  before  the  towering  and  overshadowing  mischiefs  of  the  inven¬ 
tion  were  either  developed  or  foreseen,  and  they  must  stand  or  fall 
by  the  test  to  which  I  have  referred.  Let  us  examine  them  in  their 
order  of  quotation. 

The  first  of  these  cases  is  that  of  Goddin  vs.  Crump,  (8  Leigh, 
120,  1837,)  which  was  the  case  of  a  subscription,  by  vote  of  the 
citizens  of  Richmond,  to  the  stock  of  the  James  River  &  Kanawha 
Company;  and  the  only  answer  to  the  objection,  that  the  corporate 
authority  should  be  confined  to  the  corporate  limits,  is  that  the  test 
would  be  a  most  imperfect  one,  because  the  limits  might  be  extend¬ 
ed;  and  by  this  mode  of  reasoning,  the  power  would  be  extended 
by  the  same  process!  What  sort  of  logic  is  this?  The  conclusion 
does  follow  that  the  power  would  enlarge  with  the  jurisdiction,  and 
is  a  perfectly  reasonable  one,  because  the  liability  is  always  com¬ 
mensurate  with  the  advantage;  but  how  it  interferes  with  the  sound¬ 
ness  of  the  test,  is  more  than  I  can  imagine. 

The  Judge  then  asserts  that  the  interest  of  the  corporation  is 
the  test — refers  to  a  remark  said  to  have  been  made  by  Lord  Holt, 
“that  every  by-law  by  which  the  benefit  of  the  corporation  is  ad¬ 
vanced  is  good  for  that  reason” — instances  the  familiar  case  of  the 
construction  of  water  works — illustrates  by  the  suggestion  of  the 
removal  of  a  bar  in  James  river,  which  he  affirms  would  be  fairly 
a  corporate  act,  “because  it  would  greatly  redound  to  the  advan¬ 
tage  of  the  city,  would  benefit  its  trade,  diminish  the  charges 
-which  encumber  and  embarrass  it,  and  diffuse  the  consequences 
throughout  its  borders,  &c.” — and  then  declares,  by  way  of  con¬ 
clusion,  that  if,  as  he  assumes ,  probable  benefit  be  the  true  test,  it 
is  “the  mass  of  the  people — the  majority  of  the  corporation  acting 
under  the  sanction  of  the  legislative  body,”  who  are  the  proper 
judges  of  that  question. 

The  case  involved  and  decided,  therefore,  is  of  a  vote  of  the 
people  or  the  act  of  the  majority.  Here  the  people,  although  an 
integral  part  of  the  corporation,  have  not  even  been  consulted. 
The  case  is  not,  therefore,  in  point;  and  if  it  were,  it  is  expressly 
at  wrar  with  the  principles  established  by  this  Court  in  the  case  of 
the  borough  of  Newville. 
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This  remark  disposes  of  the  above  case.  It  may  not  be  amiss, 
however,  to  expose  the  infirmity  of  its  reasoning  by  a  further  sug¬ 
gestion. 

It  is  assumed  by  the  Judge  that  the  clearing  out  of  a  bar  in  the 
river  would  be  a  legitimate  subject  of  expenditure,  because,  in  his 
opinion,  it  would  redound  greatly  to  the  advantage  of  the  commerce 
of  the  city;  although  other  men  equally  wise  might  entertain  a 
different  opinion,  or  take  the  question  of  cost  as  an  element  in  their 
decision.  If,  however,  probable  benefit  be  sufficient — and  that  is 
to  be  determined  by  the  mass  or  the  majority,  where  a  jury  might 
think  differently — then  there  is  no  limit  to  the  exercise  of  the 
power,  short  of  their  own  will.  If,  on  the  other  hand,  the  rule 
quoted  from  Lord  Holt  is  to  apply,  then  the  corporate  character  of 
the  act  must  depend  on  the  result  of  the  experiment,  and  if  the 
interest  of  the  corporation  is  not  advanced  thereby,  it  is  unauthor¬ 
ized. 

The  next  case — that  of  Harrison  vs.  Holland,  3  Grattan,  247 — 
is  the  case  of  a  County  Court  authorized  to  levy  a  tax  for  the  im¬ 
provement  of  the  navigation  of  a  stream  lying  within  the  jurisdic¬ 
tion ,,  without  the  assent  of  the  people,  and  is  of  course  nothing  to 
the  purpose. 

The  case  of  Thomas  vs.  Leland,  24  Wendell,  63,  decided  in 
1840,  is  not  the  case  of  a  stock  subscription,  but  of  the  assessment 
of  a  tax  on  the  city  of  Utica,  to  pay,  not  for  the  making  of  a 
canal,  but  merely  the  extraordinary  expense  of  a  deviation  at  that 
point;  and  it  is  treated  by  the  Court  as  the  ordinary  case  of  local 
taxation  to  make  or  improve  a  highway — as  it  was  unquestionably 
a  mere  local  appropriation. 

The  objection  in  that  case  was,  that  it  was  a  taking  of  private 
property  for  public  use  without  just  compensation.  The  answer  of 
the  Court  was  that  this  objection  involved  a  denial  of  the  position 
that  the  general  profit  of  the  community  will  warrant  a  tax  affect¬ 
ing  the  property  of  the  citizen — that  the  improvement  was  in  itself 
a  compensation — that  such  was  at  any  rate  the  theory  of  the  pro¬ 
ceeding,  and  the  Court  must  intend  that  it  was  carried  out  in  prac¬ 
tice — and  that  such  was  the  view  taken  by  the  Legislature,  and 
they  must  be  left  to  judge  of  the  compensation! 

What  sort  of  reasoning  is  this?  If  it  were  necessary,  it  might 
be  denied,  for  reasons  already  given,  that  the  general  “ profit ,” 
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or  any  consideration  of  mere  profit ,  would  warrant  the  exercise  of 
a  power  which  rests  upon  the  law  of  necessity.  The  answer  is  in 
confession  and  avoidance.  It  admits  that  it  is  such  a  taking,  but 
insists  that  it  may  be  done  by  way  of  tax  for  purposes  of  profit. 
If  it  can  be  so  done,  and  the  constitutional  guaranty  thus  evaded 
by  the  mere  device  of  calling  it  by  a  different  name,  it  might  as 
well  be  blotted  out  altogether.  And  yet  this  is  the  whole  answer 
to  the  general  objection. 

It  is  assumed,  however,  that  the  improvement  was  in  itself  a 
compensation;  and  because  that  was  “ the  theory  of  the  proceed¬ 
ing,”  and  the  Legislature  chose  to  take  that  view  of  it,  their  de¬ 
cision  must  be  regarded  as  final ! 

Is  this  an  answer  ?  If  it  be,  the  Legislature  has  no  more  to  do 
in  any  given  case,  than  to  declare  the  improvement  itself  to  be  a 
sufficient  compensation,  and  there  is  an  end  of  all  claim,  and  of  all 
the  troublesome  machinery  of  juries,  to  fix  the  damages  of  the  suf¬ 
ferer.  The  Constitution  of  Pennsylvania  has  not  been  so  read. 
It  has  not  been  the  custom  here,  to  pay  off  the  landholder,  with 
either  a  Legislative  theory ,  or  a  Legislative  opinion ,  however  hon¬ 
estly  it  may  have  been  entertained.  The  law  has  been  settled  dif¬ 
ferently  with  us,  (Van  Horne’s  Lessee  vs.  Dorrance.)  The  ques¬ 
tion  of  compensation,  with  all  its  drawbacks  of  benefits  and  advan¬ 
tages,  has  always,  therefore,  been  left  to  juries,  and  if  the  Legisla¬ 
ture  should  presume  to  adopt  the  convenient  and  summary  rule 
which  is  here  announced,  they  would  soon  be  reminded  by  this 
Court,  of  their  mistake.  Such  a  doctrine  would  operate  as  a  re¬ 
peal  of  the  Constitutional  limitation. 

The  Judge  says  further,  however,  that  the  argument  proves  too 
much;  that  it  would  cut  off  many  acknowledged  powers  of  taxa¬ 
tion,  such  as  for  support  of  the  poor,  of  schools,  bridges,  and  high¬ 
ways;  that  it  confounds  two  distinct  Legislative  powers,  one  of 
which,  the  taxing  power,  acts  only  on  communities,  and  maybe  ex¬ 
erted  in  favor  of  any  object,  which  the  Legislature  shall  deem  for 
the  public  benefit,  and  could  not  be  sustained  if  it  rested  on  the 
ground  of  individual,  or  private  advantage. 

It  is  submitted,  however,  that  although  the  taxing  power  is  essen¬ 
tial  in  every  government,  and  when  exerted  for  legitimate  purpo¬ 
ses,  does  not  require  any  resort  to  the  principle  of  direct  compensa¬ 
tion,  its  existence  is  entirely  consistent  with  the  idea  of  a  salutary 
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limitation  upon  its  exercise.  It  is  admitted,  moreover,  that  for 
anything  which  concerns  the  support  and  maintenance  of  the  par¬ 
ticular  government  within  its  reasonable  scope,  and  object,  it  may 
be  employed.  The  argument,  therefore,  would  cut  off  no  such  ap¬ 
plication  of  that  power,  as  is  referred  to  by  the  judge.  His  own 
answer,  however,  would  bring  about  the  very  confusion  between  the 
two  powers,  which  he  so  much  deprecates,  by  authorizing  the  taking 
of  private  property,  ad  libitum,  for  any  given  purpose,  in  the  shape 
of  taxation  upon  local  communities.  All  that  is  necessary  in  the 
judgment  of  the  Court,  being,  that  the  object  shall  be  one  which 
the  Legislature  shall  deem  for  the  public  benefit,  the  County  of 
Allegheny,  and  City  of  Pittsburgh,  may  be  taxed — as  they  in  effect 
are — the  whole  expense  of  building  one  rail  road  to  the  New  York, 
another  to  the  Maryland,  and  a  third  to  the  Virginia  line  !  One 
County  may  be  taxed  for  a  public  improvement,  for  the  support  of 
the  poor,  or  for  the  building  of  bridges,  in  another;  and  the  people 
of  this  State  taxed  in  like  manner,  for  the  construction  of  a  Rail 
Road  in  Maine,  or  the  working  of  a  gold  mine  in  California ! 

The  case  just  observed  upon  was  not,  moreover,  as  already  re¬ 
marked,  the  case  of  a  stock  subscription,  nor  was  it  that  of  the  del¬ 
egation  of  an  indefinite  power  to  borrow  and  tax.  It  was  a  mere  levy 
for  a  debt  incurred  in  a  different  shape,  and  not,  in  that  particular, 
unlike  the  case  in  Brightly,  which  is  obviously  in  conflict  with  its 
principles.  Is  there  any  thing  either  in  its  facts  or  its  reasoning, 
to  entitle  it  to  any  consideration  here  ? 

The  case  of  the  City  of  Bridgeport,  vs.  the  Ilousatonie  Hail 
Road  Company,  15  Conn.  475,  is  the  next  in  order,  and  was  de¬ 
cided  in  1843.  It  was  the  case  of  a  subscription  to  the  stock  of 
the  Defendants.  The  objection  was,  that  the  Act  of  Assembly  au¬ 
thorized  a  majority  of  the  citizens  to  compel  a  minority  to  contrib¬ 
ute  to  objects  which  they  disapproved,  and  which  were  foreign  to 
the  original  purposes  of  the  Charter,  The  suit  was  on  the  Bond. 
The  Court  say,  that  they  have  no  official  knowledge  of  the  exist¬ 
ence  of  a  minority,  and  that  the  objection  was  too  late.  Their  an¬ 
swer  is,  however,  that  it  is  too  broad— -that  it  would  lie,  with  equal 
reason,  against  every  Act  of  the  Legislature,  creating  a  public 
municipal  corporation,  in  opposition  to  the  will  of  any  one — that  it 
is,  however,  a  fundamental  principle,  that  majorities  must  govern, 
and  minorities  submit,  when  the  body  does  not  transcend  its  consti- 
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tutional  or  chartered  powers;  that  the  practical  effects  may  be  in 
some  instances  bad,  but  that  this  is  only  the  lesser  evil,  and  the 
price  paid  for  the  greater  good,  &c. 

The  first  remark  which  this  reasoning  suggests  is,  that  it  is  dif¬ 
ficult  to  understand  how  it  is  that  the  objection  of  a  departure  from 
the  original  purposes  of  the  corporation,  might  be  equally  applied 
to  every  act  of  the  Legislature  creating  such  a  corporation.  It 
might  as  well  be  said,  in  the  case  of  a  private  corporation,  that  the 
same  objection,  which  would  be  unquestionably  a  good  one  there, 
would  be  equally  fatal  to  the  Legislative  power  of  creation.  It  is 
possible,  but  by  no  means  clear,  that  the  Legislature  might  erect 
a  public  municipal  corporation  for  purposes  of  local  government 
without  the  assent  of  all  the  citizens,  because  it  would  involve  a 
mere  delegation  of  a  portion  of  the  general  power ;  and  therefore 
it  is  that  I  have  denominated  these  organizations  as  in  some  measure 
involuntary.  It  does  not  follow,  however,  that  the  Legislature 
may  go  further  and  convert  them  into  commercial  or  trading  cor¬ 
porations,  without  the  assent  of  the  corporator.  The  corporate 
functions  thus  superadded  would  be  such  as  belong  to  a  private 
corporation,  as  distinguished  from  one  which  is  merely  municipal ; 
and,  taking  it  in  that  view,  there  is  no  doubt  of  the  necessity  of  a 
regular  acceptance — if  that  would  even  bind  a  non  resident  free¬ 
holder,  who  is  not  a  corporator — and,  of  course,  of  the  right  to  refuse. 
The  doctrine,  however,  in  regard  to  the  duty  of  submission  on  the 
part  of  minorities,  is  put  with  the  qualification  that  the  body  shall 
not  transcend  its  constitutional  or  chartered  powers,  and,  under  that 
limitation,  the  inference  of  the  Court  could  not  be  fairly  drawn  from 
its  premises  without  begging  the  whole  question  in  dispute. 

The  same  Court,  however,  proceeds  to  say  that  the  act  author¬ 
izing  the  subscription  confers  no  power  of  taking  property,  except 
what  is  to  be  found  in  the  charter  under  the  grant  of  the  taxing 
power.  It  merely  extends  that  power  to  neiv  subjects ,  and  in  this 
way  private  property  is  indirectly  taken.  But  then  it  is  not  within 
the  constitutional  prohibition,  because  all  charters  of  incorporation 
conferring  that  power,  would  then  be  unconstitutional;  and  that, 
moreover,  if  it  be  within  the  prohibition,  it  is  no  forced  construction 
to  say,  that  the  compensation  is  provided  by  the  overbalancing  ad¬ 
vantages, ,  which  both  the  citizens  and  the  Legislature  supposed 
would  be  conferred- 
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Tho  argument  then  involved  in  the  foregoing  opinion  is  just 
this ;  that,  if  a  general  power  of  taxation,  for  purposes  within  the 
scope  of  the  incorporation,  has  been  once  conferred,  there  is  no  ob¬ 
jection  to  its  extension  to  objects  which  are  confessedly  beyond  it; 
that  all  charters  of  incorporation  conferring  that  power  would  be 
unconstitutional,  if  there  be  no  such  right  of  extension  or  enlarge¬ 
ment;  and,  that  the  question  of  compensation  is  one  not  to  be  de¬ 
cided  by  actual  results,  or  by  the  usual  tribunals,  but  by  the  opinion 
entertained  by  a  majority  of  the  citizens  and  the  Legislature  as  to 
the  probable  advantage  to  be  derived  from  the  construction  of  the 
road!  Does  such  an  argument  as  this  require  a  serious  answer? 

The  next  case  referred  to  and  relied  on,  is  that  of  Nichol  vs. 
the  Mayor  and  Aldermen  of  Nashville,  reported  in  9  Humph.  252, 
and  decided  in  1848.  It  was  a  subscription  to  a  rail  road ;  and 
the  objection  was,  as  here,  that  it  was  not  a  fair  and  legitimate 
corporate  purpose. 

The  Judge  evidently  struggles  hard  against  this  objection.  He 
admits  very  frankly  that  he  cannot  define  a  corporate  purpose. 
He  takes  it,  however,  to  cover  everything  which  may  be  found 
requisite  to  promote  the  peace,  health,  comfort  and  prosperity  of 
the  town;  and  in  order  to  bring  the  case  within  the  sphere  of  appro¬ 
priate  corporate  action,  he  finds  it  necessary  to  classify  those  purpo¬ 
ses  into  direct  and  indirect ,  and  to  arrange  it  amongst  the  latter. 

The  former,  as  enumerated  by  him,  are  precisely  such  as  are 
obvious  to  the  common  understanding,  and  do  fall  fairly  within  the 
legitimate  scope  and  design  of  such  a  corporation.  The  latter  are 
described  by  him  to  be  such  as  do  not  operate  immediately  on  the 
corporator,  Avhere  the  effects  are  felt  more  remotely — such  as  “must 
be  traced  to  their  source,  before  they  can  be  duly  comprehended 
and  appreciated;”  or,  in  other  words,  such  as  must  be  reasoned 
out  by  a  process  of  logic,  to  the  results  which  are  to  connect  them 
with  the  corporation!  He  admits,  it  is  true,  that  these  improve¬ 
ments  must  have  some  connection  with  the  corporate  town.  They 
must,  in  his  phraseology,  be  “the  medium ”  through  which  the  ex¬ 
pected  prosperity  is  to  be  attained.  They  must  begin  or  terminate 
at  the  town,  or  pass  through  or  near  it;  and  with  this  qualification, 
may  extend  indefinitely,  with  no  other  limit  than  the  ability  of  the  cor¬ 
poration  and  the  discretion  of  the  Legislature!  The  Judge  assumes 
it  to  be  “an  incontrovertible  truth,”  that  a  corporate  town  is  deeply 
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interested  in  the  making  of  any  means  of  transportation  and  travel, 
•whereby  the  facilities  of  its  commerce  are  increased;  and  concludes 
by  affirming  that  there  is  no  reason,  therefore,  why  it  should  not 
become  a  corporate  purpose — none  in  morals — none  against  the 
public  good,  and  therefore,  proh  pudor!  the  right  to  subscribe 
must  be  regarded  as  unquestionable! 

I  hope  I  shall  not  be  suspected  of  misrepresenting  this  very  sum¬ 
mary  and  comprehensive  argument,  which  is  gravely  quoted  as  a 
light  to  illumine  the  path  of  our  Judges.  A  tyro  might  dispose 
of  the  whole  of  it  with  the  remark,  that  the  same  process  of  reason¬ 
ing  would  legalize  any  and  every  expenditure  whatever.  A  very 
poor  logician — and  it  is  by  such  that  these  conclusions  are  gen¬ 
erally  drawn — could  readily  furnish  an  argument  to  show  the  value 
and  efficacy  of  almost  any  “medium,”  though  it  were  even  the  case 
of  the  employment  by  the  public  authorities,  of  one  of  that  new  and 
spiritual  species,  which  has  been  of  late  so  rife,  for  the  purpose  of 
discovering  hidden  treasures.  But  suppose  it  should  be  the  opinion 
of  a  well-informed  minority,  who  chanced  to  be  the  owners  of  the 
freehold,  and  were,  perhaps,  non-residents,  and  therefore  not  cor¬ 
porators,  who  had  a  deeper  stake  in  the  result,  and  were  the  better 
reasoners  of  the  two,  that  the  means  devised  for  bringing  about  a 
doubtful  result,  were  wholly  inadequate  to  the  purpose,  and  would 
be  attended  with  utter  waste  and  inevitable  ruin,  and  they  were 
to  cite  the  actual  experience  of  other  towns  in  support  of  their 
opinions — what  then?  Was  it  for  this  Judge  to  pass  thus  oracu¬ 
larly,  upon  mere  probable  benefits  as  incontrovertible  truths?  Is 
the  power  to  be  sustained  here  upon  speculative  fancies  and  inge¬ 
nious  theories,  to  show  that  the  case  is  one  of  probable  or  possible 
benefit,  when  it  is  admitted  that  the  corporate  purpose  is  indirect, 
and  that  it  requires  an  argument  to  establish  the  connection?  If 
the  fact  of  benefit  or  advantage  is  to  be  made  out  by  argument, 
that  argument  should  have  the  force  of  a  mathematical  demonstra- 
tion,  so  that  it  would  be  impossible  for  the  contrary  to  be  true.  In 
our  case,  however,  while  the  results  of  the  works,  if  made,  are  ex¬ 
tremely  remote,  and  more  than  doubtful,  the  ruin  to  our  freehold 
is  not  problematical,  but  inevitable.  We  have  completed  our  two  most 
valuable  roads  already,  and  all  the  good  they  have  accomplished 
for  us,  is  more  than  neutralized  by  the  rapid  and  obvious  deprecia¬ 
tion  of  property  occasioned  by  these  very  subscriptions,  and  sought 
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to  be  relieved  by  sbort-sighted  empirics,  by  still  further  adminis¬ 
trations  of  the  very  poison  which  is  consuming  us.  If  it  be  a  ques¬ 
tion,  then,  whether  this  process  of  improvement  is  likely  to  be  for 
the  advantage  of  our  communities,  we  have,  I  humbly  think,  the 
answer  already,  that  under  the  influence  of  subscriptions  amount¬ 
ing  to  five  millions  and  upwards,  with  a  debt  equal  to  one-fifth  of 
that  of  the  whole  State,  and  with  the  apprehensions  inspired  by  the 
facility  with  which  our  aid  has  been  lent  to  the  wildest  and  most 
extravagant  projects,  and  the  necessity  which  it  has  begotton  of 
still  further  contributions,  our  freehold  has  actually  sunk  in  value 
to  perhaps  the  whole  amount  of  these  subscriptions  themselves.  It 
is  only  necessary  to  add,  that  this  case  assumes  what  is  expressly 
denied  by  this  Court  in  the  case  in  Brightly,  and  rests  upon  that 
assumption  alone. 

The  next  case  in  order  is  that  of  Talbot  vs.  Dent,  reported  in  9 
B.  Munroe,  and  decided  in  1849. 

This  was  the  case  of  a  subscription  by  the  city  of  Louisville  to 
the  Louisville  &  Frankfort  Rail  Road  Co.  The  decision  rests, 
however,  expressly  and  exclusively  upon  the  authority  of  the  cases 
which  have  been  already  examined.  It  recites  the  principle,  how¬ 
ever,  as  confined  to  cases  obviously  tending  to  facilitate  the  com¬ 
merce  of  a  place,  or  to  secure  or  increase  its  business  or  pros¬ 
perity,  and  decides  that  the  object  to  be  accomplished  must  be  so 
connected  with  the  city  and  its  interests,  “as  to  conduce  obviously 
and  in  a  special  manner  to  their  prosperity  and  advancement.” 
It  “assumes”  that  a  rail  road  having  one  of  its  termini  within  the 
city,  and  extending  indefinitely  into  the  interior,  is  a  work  of  this 
character.  It  qualifies  the  exercise  of  the  power,  however,  by  the 
proviso,  “that  no  right  of  the  citizen  is  infringed  thereby.” 

It  will  be  seen,  therefore,  that  the  reasoning  of  the  Court  in  this 
case,  in  referring  to  the  considerations  of  commerce  and  increase, 
and  assuming  an  obvious  and  direct  advantage  to  the  corporation, 
is  also  in  conflict  with  the  principles  and  reasoning,  as  it  is  Avith 
the  decision  of  this  Court  in  the  case  in  Brightly.  It  challenges 
of  course,  no  further  observation. 

The  case  of  Shaw  vs.  Dennis,  5  Gilman,  405,  is  the  next  in 
order.  It  was  decided  in  1849,  and  was  the  case  of  a  tax  imposed 
on  the  Precinct  of  Rockford,  to  pay  for  and  repair  a  bridge  previ¬ 
ously  erected  over  Rock  river,  at  that  place.  It  asserts,  however, 
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no  more  than  the  right  to  impose  a  local  tax  for  a  local  improve¬ 
ment,  and  decides,  therefore,  nothing  which  is  denied. 

The  next  case  in  order  is  that  of  the  People  vs.  the  Mayor,  &c. 
of  Brooklyn,  4  Comstock,  419.  This  was  an  assessment  of  the 
expense  of  grading  and  paving  streets,  upon  the  owners  and  occu¬ 
pants  of  the  lots  benefitted  thereby.  The  result,  however,  is  no 
more  than  had  been  already  twice  ruled  by  this  Court  in  the  cases 
of  streets  in  the  City  of  Pittsburgh,  (Market  alley,  3  Watts,  292; 
Hancock  street,  G  Harr.  26;) — and  it  is  sufficient  to  say  of  all 
these  cases,  that  the  purpose  in  each  was  strictly  a  corporate  one, 
and  that  the  whole  question  was  one  of  mere  apportionment. 

The  cases  of  Griffith  vs.  the  Commissioners  of  Crawford  County, 
and  Carey  vs.  the  Commissioners  of  Wyandott  County,  reported 
in  20th  Ohio  R.  609,  and  decided  in  1851,  are  the  next  in  the  or¬ 
der  of  succession  and  notice. 

These  were  cases  of  County  subscriptions,  made  by  authority  of 
lawr,  to  the  stock  of  rail  road  companies  passing  through  the  same. 
In  delivering  the  opinion  of  the  Court,  the  Chief  Justice  asserts, 
in  the  first  place,  that  to  authorize  the  Courts  to  declare  a  law  un¬ 
constitutional,  it  must  be  in  opposition  to  both  the  letter  and  the 
spirit  of  the  instrument.  The  argument,  he  says,  is  that  we  are 
not  confined  to  the  letter ,  but  may  properly  look  to  the  declared 
principles  and  objects  of  the  Constitution.  This  is  not  in  accord¬ 
ance  with  the  rule  prescribed  by  the  Courts  of  this  country — adopt 
it,  and  the  validity  of  the  law  will  depend  on  the  opinion  of  the 
judges,  whether  or  not  it  was  expedient. 

This  case  is  ruled  then,  upon  a  ground  which  would  be  fatal  to  all 
our  rights;  which  has  been  already  shown  to  be  at  variance  with 
sound  principles,  and  which  is  in  direct  opposition  to  repeated  de¬ 
cisions  of  the  Supreme  Court  of  this  State.  (Com.  vs.  Parker,  6 
Barr,  507,  and  other  cases  supra.') 

The  learned  Judge,  however,  proceeds  to  state  what  the  several 
counties  had  been  previously  authorized  to  do,  and  he  enumerates 
no  one  object  amongst  them,  which  was  not  strictly  local  and  proper. 
“The  only  effect,”  he  adds,  “of  the  laws  now  under  consideration,  is 
to  enlarge  the  powers  of  the  County  Commissioners!” 

And  so  it  might  be  said  of  any  usurpation.  It  is  sufficient,  ac¬ 
cording  to  his  reasoning,  that  a  power  should  have  been  exercised 
under  wholesome  and  constitutional  limitations,  to  authorize  its  ex- 
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ercise,  without  any  limits  at  all !  The  same  argument,  precisely, 
would  authorize  the  taking  of  private  property  for  private  use,  or 
for  public  use  without  compensation.  Thus,  it  may  be  taken  with 
compensation.  To  take  it  without ,  is  only  an  enlargement  of  the 
power.  And  again:  it  may  be  taken  for  public  use.  To  take  it  for 
private  use,  is  only  an  enlargement.  And,  finally,  according  to  this 
argument,  if  it  may  be  taken  at  all  for  any  one  use  or  purpose,  it 
may  be  taken  for  any  other  ! ! 

The  same  Judge  then  puts  the  case  of  an  authority  to  the  Com¬ 
missioners  to  construct  a  turnpike  or  railroad  through  the  County , 
and  asks  whether  it  would  be  unconstitutional?  It  would  not,  of 
course;  and,  therefore,  he  infers  that  they  may  subscribe  stock  for 
the  same  purpose.  He  argues  the  question  purely  on  local  ground. 
He  does  not  even  refer  to  the  objection  that  the  road  is  extra-terri¬ 
torial. 

He  excepts,  moreover,  to  the  dissenting  opinion  of  Judge  Spald¬ 
ing,  who  dissented  on  the  ground  that  these  Acts  are  a  violation  of 
the  essential  principles  of  liberty  and  free  government,  for  the  very 
extraordinary  reason  that  those  principles  are  unascertainable.  He 
professes  not  to  know  what  they  are.  If  he  had  not  reasoned  so 
illogically,  we  could  scarcely  have  believed  that  an  American  law¬ 
yer  was  so  unlearned  in  the  first  rudiments  of  his  profession.  When 
he  tells  us,  however,  and  rules  a  great  constitutional  question  upon 
that  principle — that  all  power  is  necessarily  absolute,  and  its  abuse 
is  no  more  than  a  mere  matter  of  enlargement,  our  scepticism  van¬ 
ishes  at  once;  and  we  can  well  say,  in  excuse  for  his  bad  logic,  that 
he  could  not  be  expected  to  give  a  sound  construction  to  any  con¬ 
stitution. 

The  next  case  referred  to  is  that  of  the  Cincinnati,  Wilmington 
and  Zanesville  Road  vs.  the  Com.  of  Clinton  County — a  case  not 
yet  reported,  but  said  to  have  been  decided  in  1852. 

The  opinion  in  this  case  is  exceedingly  elaborate.  The  only  ma¬ 
terial  portion,  however,  is  the  inquiry,  whether  the  object  proposed 
by  the  law,  and  the  method  adopted  for  its  accomplishment,  fall 
within  the  legitimate  scope  of  legislative  authority. 

The  Court  premises  by  assuming,  as  is  perfectly  right,  that  the 
State  may  lawfully  construct  roads,  to  facilitate  the  intercourse 
of  the  people,  to  develop  their  resources,  &c.;  that  they  may  con¬ 
struct  rail  roads  as  well  as  other  roads;  and  that  they  may  author- 
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ize  private  companies  to  do  the  same  tiling,  and  to  take  private 
property  for  that  purpose,  on  compensation  made.  The  inference 
is,  that  they  may,  a  fortiori ,  authorize  counties  to  construct  those 
of  a  local  character,  having  an  especial  relation  to  their  business 
and  interests;  and  it  has,  accordingly,  been  the  practice  to  confide 
the  whole  power  of  laying  out  and  repairing  highways,  by  local 
taxes,  to  the  several  counties. 

Not  a  word,  however,  is  said  in  regard  to  the  construction  of 
roads  which  extend  into  other  counties;  and  no  case  is  shown,  or 
pretended  to  be  shown,  wherein  a  Legislature  has  ever  confided  to 
one  County  the  duty,  or  imposed  on  it  the  burthen,  of  making  a 
road  in  another.  The  Judge  confines  himself  to  the  objection  as 
to  the  manner  of  contribution — the  subscription  to  the  stock  of 
another  corporation.  Nor  does  he  pretend  that  there  is  any  ancient 
usage  to  support  this.  He  answers  the  argument  that  the  property 
of  the  citizen  is  liable  to  be  taken  and  taxed  for  any  private  enter¬ 
prise  whatever,  and  he  to  be  made,  willing  or  unwilling,  a  member 
of  a  private  corporation,  by  declaring  that  it  is  only  such  works  of 
a  public  character  as  the  State  itself  might  make,  or  authorize  the 
Counties  to  make,  that  can  be  thus  aided,  though  without  stating 
what  they  are — or  in  other  words,  that  a  County  may  be  compelled 
to  assume  and  perform  the  whole  duties  of  the  State.  He  does, 
indeed,  affirm  in  vei'y  terms,  that  whatever  method  the  State  may 
lawfully  adopt,  it  may  authorize  the  Counties  to  adopt,  to  attain 
the  same  end.  It  might  construct,  or  authorize  the  Counties  to 
construct  these  works  entire ,  or  it  might  create  corporations  to 
do  it  entire.  If,  then,  he  asks,  either  might  do  the  whole,  is  it  not 
obvious  that  either  might  do  a  part,  and  that  the  corporation  and 
the  County  may  cooperate  and  concur  in  the  same  object? 

All  this  is  singular  doctrine,  indeed.  It  amounts  to  a  declaration 
that  the  State  may  authorize,  and  of  course  compel,  by  naming  its 
own  agents,  a  single  County  to  incur  the  expense  of  constructing 
a  rail  road  from  one  end  of  the  Commonwealth  to  the  other.  It  is 
a  not  less  singular  argument  which  would  derive  this  grave  prin¬ 
ciple  from  the  authority  of  a  City  to  open  a  street,  or  of  a  County 
to  construct  a  highway  from  one  of  its  extremities  to  the  other,  and 
would  assign  no  other  limitation  to  this  monstrous  power  than  the 
test  of  a  general  public  use,  such  as  would  authorize  the  exercise 
of  the  right  of  eminent  domain! 


The  Judge  then  refers  to  what  he  denominates  the  unanimous 
opinion  of  all  the  State  Courts *in  which  the  question  has  arisen — 
being  the  same  precisely  which  we  have  already  examined, — and 
concludes  with  the  remark  that  Counties  might  be  lawfully  vested 
with  unlimited  power — that  the  Legislature  had  unlimited  power  to 
construct  improvements  of  this  character — that  they  might  select 
their  means  at  discretion,  and  might  employ  either  Counties  or 
private  corporations,  and  invest  them  with  such  powers  as  were 
necessary  to  accomplish  the  object — or,  in  other  words,  not  merely 
authorize  but  compel  the  reluctant. 

Is  this  true?  Is  it  consistent  with  the  principle  of  equality  of 
burthen?  May  the  expense  of  doing  these  things  be  thrown  upon 
a  single  County?  If  it  can,  where  are  the  securities  of  property? 
If  it  cannot,  what  becomes  of  the  authority  of  this  case? 

The  next  case  in  order,  is  that  of  the  Steubenville  and  Indiana 
R.  R.  Co.  vs.  the  Trustees  of  North  Township,  in  which  a  refer¬ 
ence  is  merely  made  to  the  last  recited  decision. 

The  case  of  Slack  vs.  the  Maysville  and  Lexington  R.  R.  Co. 
which  is  also  an  unreported  case,  and  wherein,  also,  there  was  a  dis¬ 
senting  opinion,  is  the  next  to  which  our  attention  is  directed. 

The  ground  taken  here  is,  that  the  legislative  power  is  the  great 
supervising,  controlling  and  creative  power  cf  the  State;  that  it 
may  select  its  own  agents  to  accomplish  local  or  individual  purposes; 
that  some  of  its  local  agencies  are  created  to  carry  its  own  power 
into  all  the  parts;  that  an  authority  is  as  good  as  a  mandate  when 
executed,  and  that  it  may  leave  to  the  agent  the  right  of  deter¬ 
mining  whether  the  act  shall  be  done;  that  the  power  to  impose 
local  burthens  which  belongs  to  it  alone,  is  not  derived  from  the 
local  majority,  and  may  be  exercised  either  with  or  without  petition; 
that  there  is  an  obvious  fitness  when  the  object  is  one  of  mere 
convenience,  or  not  of  absolute  necessity,  in  referring  it  to  the 
community  itself ;  but  that  the  reference  is  not  essential. 

So  far,  then,  the  case  is  treated  and  put  upon  the  footing  of  a 
mere  question  of  legislative  power  to  tax  for  local  purposes,  which 
is  not  denied. 

Then  as  to  the  mode  of  subscription,  he  remarks,  that  there  is  no 
objection  to  the  agency  of  a  corporation,  though  there  was  no  ex¬ 
press  provision  in  that  case  that  the  amount  subscribed  should  be 
expended  within  the  corporate  limits;  yet  being  insufficient  for  even 
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that  purpose,  there  was  a  sufficient  guaranty  in  the  interest  of  Mays- 
ville,  and  of  the  Company  itself,  that  a  sum  exceeding  the  subscrip¬ 
tion  would  he  expended  within  the  County,  and  that,  if  this  were 
essential,  it  was  not  essential  that  it  should  be  the  identical  money. 

It  is  obvious,  therefore,  that  this  subscription  was  sustained  upon 
the  footing  of  the  local  application  of  moneys  contributed  by  the 
corporation,  or  an  equal  or  greater  amount.  In  our  cases,  how¬ 
ever,  the  amounts  subscribed  are  far  in  excess  of  the  local  cost,  and 
there  is  no  guaranty  that  any  of  it  will  be  expended  within  the  par¬ 
ticular  district,  or  that  the  means  of  the  companies  will  ever  be 
sufficient  to  render  the  subscriptions  available. 

The  learned  Judge,  however,  proceeds  to  remark,  that  whether 
the  road  is  of  such  a  character  as  that  a  tax  may  be  constitution¬ 
ally  required  in  aid,  is  a  question  which  belongs  in  a  peculiar  man¬ 
ner  to  the  discretion  and  judgment  of  the  Legislature — a  sentiment 
which  involves  a  surrender  of  the  judicial  power,  and  leaves  the 
interpretation  and  guardianship  of  the  Constitution  in  the  hands  of 
the  very  body  from  which  it  was  intended  to  protect  the  citizens ! 

lie  pursues  the  subject  by  declaring  that  he  knows  no  clause  of 
the  Constitution  which  can  be  brought  to  bear  directly  in  restraint, 
except  that  which  declares  that  no  man’s  property  shall  be  taken 
for  public  use  without  just  compensation.  He  admits  that  this 
principle  may  be  violated  under  color  of  the  taxing  power.  It  is 
not,  however,  he  says,  every  inequality  that  will  justify  the  interpo¬ 
sition  of  the  J udiciary  to  arrest  the  operation  of  a  legislative  tax 
on  this  ground ;  that  when  it  may  be  assumed  that  the  judgment 
and  discretion  of  the  Legislature  have  been  fairly  and  actually 
exercised,  there  can  scarce  be  a  possible  ground  for  interposition, 
and  that  the  true  principle  is  that  there  must  be  a  palpable  and 
flagrant  departure  from  equality  in  the  burthen,  “or  it  must  be 
apparent  that  persons  or  their  property  are  subject  to  a  local  bur¬ 
then  for  the  benefit  of  others.” 

Apply  this  principle  to  the  present  cases  with  all  their  peculiarly 
repulsive  features,  and  how  must  they  be  decided?  How  would  they 
have  been  decided  by  the  Kentucky  Judge  himself? 

The  last  cited  case  outside  of  this  State  is  that  of  the  Police  Jury 
&c.  vs.  M'Donough’s  successors,  in  the  State  of  Louisiana. 

The  Judge  who  delivered  the  opinion  in  that  case,  suggests  that 
the  right  to  delegate  the  power  of  taxation  for  local  purposes  is 
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undoubted;  that  the  objection,  that  the  tax  is  not  a  local  one,  has 
been  already  passed  upon  in  Pennsylvania;  where  it  is  affirmed,  on 
the  authority  of  Judge  Bell,  to  have  been  never  disputed  :  that  these 
enterprises  may  prove  successful;  but,  whether  or  no,  it  is  evident 
that  the  Legislature  and  a  majority  of  the  voters  so  thought;  that 
whether  they  were  right  or  wrong  was  not  a  judicial  question ; 
and  that,  if  the  Legislature  could  constitutionally  exercise  a  given 
power,  it  was  to  be  presumed  that  they  did  it  discreetly,  and  with 
due  regard  to  the  interests  of  the  citizens. 

He  remarks,  moreover,  in  conclusion,  that  if  each  individual  can 
be  allowed  to  complain  that  his  tax  has  been  increased  without  his 
assent,  and  for  purposes  which  he  disapproves,  all  government 
would  be  at  an  end.  It  is  the  good  of  the  community  which  war¬ 
rants  a  tax,  and  the  duly  constituted  local  authorities  acting  under 
the  express  will  of  the  Legislature,  in  a  local  sphere,  and  for  local 
purposes,  are  the  judges. 

The  substance  of  this  argument  is,  that  if  the  Legislature  acted 
honestly  in  this  matter,  it  makes  no  difference  whether  they  abused 
their  power  or  not;  that  the  presumption  is  always  in  their  favor, 
and  that  presumption  conclusive  upon  the  right.  Does  this  deserve 
to  be  characterized  as  an  argument  upon  the  question?  If  it  be, 
it  will  make  short  work  of  the  constitutional  rights  of  the  citizen. 

From  this  analysis  then  of  the  cases  cited  and  relied  upon  from 
other  States,  it  results  that  such  of  them  as  do  apply — which  are 
only  those  of  the  states  of  Connecticut,  Virginia,  Kentucky,  Ten¬ 
nessee,  Ohio  and  Louisiana,  whose  decisions  have  not  generally 
been  regarded  as  the  highest  authority  here — exhibit  a  violent  and 
painful  effort  to  reach  a  desiderated  conclusion,  through  the  agency 
of  false  logic  and  unsound  principles.  The  inference  drawn  in 
all  of  them,  from  the  delegation  and  exercise  of  mere  local  powers, 
which  have  never  been  disputed,  to  the  subscription  of  stock,  with¬ 
out  any  assurance  that  one  dollar  of  the  money  will  ever  be  ex¬ 
pended  within  the  district,  in  utter  disregard  of  the  doctrine  of 
equality,  and  to  the  entire  overthrow  of  all  the  constitutional  guar- 
rantees  of  property,  is  as  x-emote  from  the  premises  as  any  two  pro¬ 
positions  can  possibly  be  from  each  other,  and  as  perfect  a  speci¬ 
men  of  a  non  sequitur  as  could  be  well  imagined ;  and  yet  it  is  the 
process  by  which  this  new  and  unaccustomed  power  has  been  mainly 
sustained.  We  have  yet  to  hear  from  other  courts  whose  Judges 
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have  been  schooled  in  a  severer  logic  and  in  better  habits  of  thought, 
than  some  of  those  whose  opinions  have  been  examined. 

There  yet  remains,  however,  an  authority  from  our  own  mint, 
in  the  case  of  the  Commonwealth  vs.  M’Williams,  (1  Jones ,  69,) 
which  has  been  quoted  elsewhere  as  well  as  here,  and  involves 
sundry  peculiarities  which  invite  for  it  a  particular  scrutiny. 

This  case  was  of  a  tax,  imposed  by  the  supervisors  of  a  certain 
township,  in  the  County  of  Huntingdon,  to  pay  a  subscription  made 
by  them  to  the  stock  of  a  turnpike  road  company,  under  an  Act  of 
Assembly  authorising  the  same  by  the  supervisors  of  the  several 
townships  through  which  it  might  pass.  The  validity  of  the  as¬ 
sessment  was  sustained.  I  propose  to  examine  the  argument  by 
which  this  result  was  reached. 

The  objection  was,  that  the  Act  was  unconstitutional.  The 
Judge  inquires  what  provision  it  infracts,  and  asserts  that  there  is 
none,  and  that,  although  an  express  prohibition  or  “necessary  im¬ 
plication”  may  oust  the  authority  of  the  Legislature,  yet  where  the 
prohibition  is  not  found  in  “  the  primordial  part,”  the  exercise  of 
a  power  cannot  be  deemed  unconstitutional,  even  though  it  seems 
to  trespass  on  our  ideas  of  natural  justice  and  right  reason ;  and 
for  this  he  cites  the  cases  of  Com.  vs.  M'  Closkey,  2  R.  374,  382, 
and  Harvey  vs.  Thomas ,  supra. 

There  is  a  general  recognition,  it  is  true,  of  the  doctrine  of  im¬ 
plication ,  in  the  first  place,  but  when  the  learned  Judge  comes  to 
apply  the  rule  he  discards  it  entirely.  According  to  his  view  there 
must  be  “a  prohibition,”  and  not  that  only,  but  it  must  derive  its 
efficacy  from  its  location.  It  must  be  in  the  u primordial”  part, 
which  means,  if  it  means  any  thing,  that  it  will  not  answer,  if  found 
only  in  the  Declaration  of  Rights,  which  is  the  conclusion,  and,  from 
the  general  language,  of  which,  perhaps,  all  the  implications  arise. 
And,  for  all  this,  he  relies  upon  the  mere  exploded  dicta  of  two 
several  cases,  one  of  which  had  been  previously  repudiated  by  the 
very  Judge  who  uttered  it,  and  both  of  which — conflicting  as  they  did 
with  the  opinion  of  Judge  Chase,  in  Colder  vs.  Bull,  3  Dali.  386 — 
had  been,  in  effect,  overruled.  I  have  already  referred  to  the  cases 
and  the  principle,  as  now  settled  by  this  Court.  If  Judge  Bell  is 
riffiit,  then  the  case  of  Norman  vs.  Heist,  and  the  doctrine  of  the 
City  of  Pittsburg  vs.  Scott,  are  both  wrong.  So  far,  therefore, 
the  opinion  is  entitled  to  no  weight  whatever. 
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He  proceeds,  however,  to  refer  to  the  policy  of  the  State  in  re¬ 
gard  to  ordinary  roads,  and  the  delegation  of  the  power  of  taxation 
to  the  officers  charged  with  their  superintendence — asserts  that 
there  is  no  substantial  difference  between  the  ordinary  road  and  a 
turnpike,  and  then  decides  the  case  upon  the  authority  of  M’Lan- 
ahan  vs.  Curwin,  (3  Yeates,  362,)  wherein  he  asserts  that  the 
right  of  taxation  was  considered;  and  the  precedent  of  a  recent  Act 
of  Assembly,  being  the  very  first  of  the  present  series,  not  yet  adju¬ 
dicated  upon,  and  but  one  year  old! 

I  beg  leave  to  say,  however,  that  the  case  relied  on  by  the  learned 
Judge  was  no  case  of  taxation  at  all,  and  decided  nothing  which  had 
any  bearing  whatever  upon  the  question  before  him.  It  was  a 
question  merely  as  to  the  right  of  taking  the  land  of  a  citizen  for 
a  turnpike  road,  without  compensation.  It  was  insisted  that  this 
right  could  not  be  delegated  to  a  corporate  body  for  their  own 
emolument,  and  so  as  to  interfere  with  the  free  use  of  the  road,  by 
the  imposition  of  tolls.  The  answer  of  the  Court  was,  that  it  was 
not  the  less  free  to  all;  that  the  levying  of  a  toll  was  only  a  reason¬ 
able  tax  paid  by  the  public  for  constructing  and  keeping  it  up,  and 
that  it  was  immaterial  to  them  whether  this  was  done  by  a  general 
tax  to  be  laid  on  the  people  at  once,  or  by  the  gradual  payment  of 
certain  specified  sums  in  the  way  of  toll ;  for  every  member  of  the 
community  may  be  taxed  for  making  the  road  in  any  manner  the 
Legislature  may  think  reasonable  and  just.  “And  here,”  says  the 
learned  Judge,  “the  law-makers  have  done  nothing  more.”  All 
this,  however,  only  looks  to  reasonable  and  equal  taxation,  and  as¬ 
serts  nothing  which  is  denied,  and  nothing  which  meets  this  ques¬ 
tion.  If  the  Legislature  had  authorized  a  subscription  by  each 
township  proportioned  to  its  share  of  the  road,  and  conditioned  to 
be  expended  there,  the  manner  of  contribution  might,  perhaps,  have 
been  overlooked,  particularly  as  the  whole  road  was  within  the 
County,  and  the  tax  would  have  fallen  within  the  usage  and  the 
rule  as  declared  in  that  case.  As  a  recognition,  however,  of  the 
right  to  tax  one  community  for  making  a  road  in  another,  it  is  en¬ 
tirely  without  authority,  and  is  a  mere  arbitrary  decision — against 
all  principle,  and  in  flagrant  violation  of  the  constitutional  rights  of 
the  citizen. 

The  most  remarkable  portion,  however,  of  this  opinion,  is  that 
which  refers  to  the  Act  of  Assembly,  authorizing  the  cities  of  Phil- 
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adelphia  and  Pittsburgh,  and  the  County  of  Allegheny,  to  subscribe 
to  the  stock  of  the  Pennsylvania  Rail  Road  Company.  The  exer¬ 
cise  of  this  authority,  he  admits,  may  entail  additional  taxation  on 
the  inhabitants,  but,  he  adds,  “although  before  the  enactment,  the 
right  of  a  municipal  corporation  to  subscribe  to  the  stock  was 
strongly  contested,  no  one  has  doubted  it  since ,  and  on  the  faith  of 
this  legislation,  millions  of  dollars  have  been  subscribed.”  And 
this  declaration  has  been  quoted,  and  relied  upon,  in  some  of  the 
foreign  cases  which  have  been  already  reviewed. 

Now,  I  venture  to  assert,  with  all  proper  respect  for  the  learned 
judge,  that  when  he  declared,  that  although  the  right  was  pre¬ 
viously  contested,  no  one  had  doubted  it  since,  he  was  misled  by 
the  apparent  acquiescence  which  followed  the  legislation  referred 
to,  into  a  statement  which  was  widely  variant  from  the  fact.  I 
have  now  before  me  a  printed  argument,  addressed  to  the  Legisla¬ 
ture  on  that  occasion,  and  understood  to  have  been  prepared  by 
one  of  the  very  ablest  lawyers  in  this  State  or  in  the  United  States, 
in  which  their  power  in  the  premises  is  denied,  with  a  force  of  ar¬ 
gumentation,  to  which  the  opinion  of  the  Court  in  the  foregoing 
case  would  be  but  a  feeble  answer.  If  there  has  been  any  other 
opinion  entertained  by  the  profession  than  that  which  was  then  so 
ably  defended,  I  have  been  exceedingly  unfortunate  in  my  associa¬ 
tions.  I  had  always  supposed  that  their  almost  unanimous  senti¬ 
ment  was  against  the  power,  and  I  thought  myself  authorized  to 
infer  it,  from  the  fact,  that  I  have  never  conversed  on  the  subject 
with  a  lawyer  of  distinguished  merit,  or  high  professional  eminence, 
who  did  not  entertain  that  opinion.  And  yet  the  declaration  of 
Judge  Bell,  thus  gratuitously  uttered,  has  been  quoted  and  reitera¬ 
ted  in  other  States,  as  the  evidence  of  an  unanimous  professional 
sentiment  here,  until  its  very  echo  has  come  back  in  the  authorita¬ 
tive  tone  of  foreign  decisions,  based  upon  it,  just  as  one  example  of 
legislative  encroachment  in  that  opinion,  is  quoted  to  sustain  another, 
which  now  stands  forward  in  the  shape  of  an  adjudged  case,  to  re¬ 
turn  the  favor,  by  reflecting  back  the  same  light  which  it  had  bor¬ 
rowed,  upon  the  very  source  from  which  it  emanated ! 

The  case  referred  to,  however,  even  if  resting  on  better  founda¬ 
tions,  is  not  our  case.  That  was  a  subscription  to  a  turnpike ,  and 
these  to  rail  roads,  which  are  a  species  of  improvement,  to  which  no 
part  of  the  reasoning  in  the  case  of  McLanahan  vs.  Curwin,  can 
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be  made  to  apply.  That  was,  moreover,  confined  in  its  operation, 
to  the  particular  County,  while  these  extend  indefinitely  beyond. 

There  is  another  Pennsylvania  case,  however,  which  is  much 
more  to  the  purpose,  and  that  is  the  case  of  the  Commonwealth  vs. 
Parker,  already  referred  to,  wherein  it  has  been  decided  by  this 
Court,  that  there  can  be  no  delegation  of  a  legislative  power.  The 
defence  in  these  cases  rests  mainly  on  the  position,  that  the  power 
claimed  is  purely  legislative,  and  therefore  essentially  supreme.  If 
this  position  be  correct,  how  is  the  mode  of  exercise  adopted  here 
to  be  reconciled  with  that  principle  ?  The  functions  of  assessment 
and  collection  are,  it  is  admitted,  purely  ministerial,  and  therefore 
susceptible  of  delegation,  but  how  a  discretion  as  to  the  amount,  or 
as  to  the  imposition  itself,  in  a  case  confessedly  not  local,  and  rest¬ 
ing,  as  this  is  made  to  do,  on  the  mere  will  of  the  law-maker,  and 
involving  the  highest  and  most  delicate  of  all  his  powers,  is  to  be 
lodged  in  a  Board  of  Commissioners,  of  his  own  nomination,  con¬ 
sistently  with  the  doctrine  of  that  case,  is  more  than  I  can  imagine, 
and  is  a  question,  moreover,  to  which  those  who  deny  the  power 
have  a  right  to  insist  upon  a  reply. 

I  come  now  to  the  last  branch  of  the  defence,  which  is  not  an 
argument  for  such  a  case  as  this — although  it  is  here  that  the  ad¬ 
vocates  of  these  subscriptions  have  taken  their  most  confident 
stand — but  an  appeal  to  this  Court  upon  the  consideration  of  public 
policy.  And  here,  in  answei’ing  the  challenge  which  it  conveys,  I 
would  most  gladly  stake  the  whole  issue  of  this  great  controversy. 

It  is  insisted  that  the  resources  of  States  and  individuals  are 
alike  exhausted  by  past  exertions  in  this  field,  and  that  both  are 
left  in  the  possession  of  works  built  for  the  same  object,  which  have 
stripped  them  of  their  means,  loaded  them  with  debt,  and  now  re¬ 
main  unproductive  and  worthless,  at  least  for  purposes  of  revenue, 
in  their  hands— -that  both  are  surfeited  by  injudicious  investments 
in  that  kind — that  there  are  now  no  resources  left  but  the  credit  of 
the  municipalities — and  that  the  360  rail  roads  now  in  progress 
in  the  United  States  must  stop,  every  Act  of  subscription  be  nulli¬ 
fied,  and  the  credit  and  fair  fame  of  our  Commonwealth  tarnished 
by  the  stain  of  repudiation,  if  these  Acts  should  be  declared 
unc  onstitu  tional . 

I  thank  the  adversary  for  the  argument.  The  reasons,  thus 
confidently  put  to  sway  this  Court  from  the  discharge  of  its  consti- 
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tutional  duties,  are  precisely  those  which  admonish  us  of  the  high 
and  imperious  necessity  which  exists  for  its  prompt  and  fearless 
performance.  The  admission  of  the  fact  that  the  works  already 
made,  on  State  and  individual  credit,  have  disappointed  and  beg¬ 
gared  their  projectors — and  the  still  more  startling  fact  that  no  less 
than  360  more  of  the  same  description  are  now  in  progress  upon 
the  credit  of  Municipal  Corporations  is  enough  to  suspend  the  pulse 
of  the  nation,  and  to  shake,  as  with  an  earthquake,  the  security  of 
every  homestead  in  the  land.  The  history  of  the  past  has  furnished 
no  picture  of  ruin  such  as  is  foreshadowed  here,  and  if  it  be 
within  the  constitutional  power  of  this  Court,  to  stay  the  wide- 
wasting  desolation  which  impends  alike  over  debtor  and  creditor — 
they  will,  they  must — instead  of  yielding  to  the  pressure  of  a  diseased 
opinion — say  at  once,  with  a  voice  of  thunder,  “stop!”  If  it  be  true 
that  these  works  cannot  be  built  unless  built  upon  the  credit  of  our 
municipalities,  then  there  is  no  truth  within  the  range  of  politico- 
economical  science  more  demonstrable  than  that  they  ought  not 
to  be  built  at  all.  They  will  come  when  they  are  wanted,  and 
the  best  index  of  the  time,  and  the  surest  guaranty  of  their  value, 
will  always  be  the  amount  of  aid  which  they  will  receive  from  indi¬ 
vidual  hands.  To  force  them  by  undue  and  improper  stimuli,  and 
to  anticipate  the  ability  of  the  people  by  great  sacrifices,  is  not  the 
part  of  wisdom.  Private  enterprise  is  prompt  enough  to  keep 
pace  with,  and  adventurous  enough  to  outrun  at  all  times  the  actual 
necessities  of  the  country.  Even  the  habitual  caution  of  individ¬ 
uals,  though  regulated  by  the  quick  perception  of  personal  risk, 
and  restrained  by  the  limited  sphere  of  personal  credit,  is  not  suffi¬ 
cient  to  hold  in  check  that  spirit  of  adventure  which  has  so  recently 
hurried  the  people  of  England  into  a  great  rail  road  crisis,  and  is 
even  now  preparing  for  us  a  still  greater  financial  catastrophe. 
When  municipal  corporations,  however,  allow  themselves  to  be  se¬ 
duced  into  enterprises  so  alien  to  their  purposes,  all  these  restraints 
are  taken  off.  The  field  of  credit  is  then  indefinitely  enlarged. 
The  idea  of  personal  risk  is  at  an  end.  The  consequences  of  a  ruin¬ 
ous  experiment  are  as  nothing  to  the  corporator  who  has  no  perma¬ 
nent  investment  in  the  soil,  and  may  escape  the  ruin  which  he  has 
himself  produced,  by  merely  shifting  his  abode;  and  the  temptation, 
always  in  the  inverse  ratio  of  the  possessions  of  the  operator  him¬ 
self,  to  manage  and  experiment  upon  the  property  of  others,  is 
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allowed  the  most  unbounded  scope.  The  spur  is  in  the  heels  of 
the  rider,  and  the  flowing  rein  cast  upon  a  not  unwilling  neck. 
Nor  will  it  avail  the  victim  to  protest.  His  voice  is  unheard  or 
unheeded.  The  Companies  are  powerful — they  have  money  and 
patronage.  He  is  very  coolly  told  by  those  who  have  no  perma¬ 
nent  stake  in  the  result,  and  have  not,  perhaps,  been  distinguished 
for  the  wisdom  with  which  they  have  managed  their  own  affairs, 
that  he  is  but  a  laggard  and  croaker — a  bird  of  ill-omen,  without  un¬ 
derstanding  of  his  own  interests — while  the  people  are  assured,  upon 
the  same  intelligent  authority,  that  all  rail  roads  can  be  made 
cheaply  and  will  certainly  pay — that  the  giving  of  a  bond  of  thirty 
years,  with  the  guaranty  of  a  Company  in  which  they  are  them¬ 
selves  almost  the  only  stockholders,  is  but  a  loan  of  credit,  and  no 
debt,  while  a  mere  loan  of  credit  by  a  third  party  is  an  actual 
subscription — and  are  induced,  upon  considerations  such  as  these, 
even  to  pledge  the  freehold  of  the  community  to  the  construction 
of  a  rail  road  without  a  charter!  If  any  man  is  sceptical  enough 
to  question  the  dangers  and  the  abuses  of  this  monstrous  system, 
the  individual  ruin  which  it  threatens,  the  universal  corporate  bank¬ 
ruptcy  which  it  portends,  and  the  absolute  necessity  for  immediate 
judicial  interposition,  he  has  only  to  turn  his  eyes  in  the  direction 
of  Pittsburgh.  The  illustration  is  already  there. 

If  the  effect,  then,  of  an  adverse  decision  in  these  cases  should 
be  what  is  so  gravely  deprecated,  it  is  to  be  hailed  rather  as  a 
blessing  than  as  a  misfortune.  The  works  building  on  the  founda¬ 
tion  of  municipal  credit  must  stop  at  all  events,  and  no  power  of 
this  Court  can  prevent  it.  The  laws  of  trade  cannot  be  violated 
with  impunity.  The  extravagant  employment  of  municipal  credit 
will  find  a  check  elsewhere  if  not  at  home,  and  the  first  reaction 
will  fall  upon  their  securities,  and  blow  down  the  enterprises  which 
are  built  on  them.  It  is  agreed  on  all  hands  to  be  a  mere  question 
of  time.  It  may  be  accelerated,  perhaps,  though  it  cannot  be 
made  any  more  sure,  by  the  action  of  this  Court;  but  if  it  must 
come,  the  sooner  the  better  for  both  debtor  and  creditor.  Its  post¬ 
ponement  will  only  aggravate  the  evil,  and  render  the  ruin  more 
complete. 

But  the  destruction  of  our  credit  and  the  stain  of  repudiation — 
what  answer  is  there  to  these?  The  answer  is  an  easy  one.  Even 
credit  itself  is  not  always  a  blessing.  Whether  it  be  so  or  not 
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depends  upon  its  use.  In  injudicious  hands  it  is  a  dangerous  gift. 
There  are  greater  evils,  therefore,  than  its  overthrow.  The  time 
was,  and  that  not  very  remote,  when  good  men  were  almost  con¬ 
strained  to  desire  the  destruction  of  the  public  credit  as  the  only 
means  of  salvation  for  this  State.  The  crisis  came.  Her  credit 
perished,  and  she  herself  was  saved.  And  so  is  it  now  with  our 
municipalities.  If  this  Court  cannot  relieve  the  corporator,  there 
is  no  hope  left  for  him  but  in  the  extinction  of  their  credit,  at  some 
point  short  of  utter  ruin,  if  that  point  is  not  now  reached  with  a 
debt  which  already  quadruples  in  its  comparative  amount  the  forty 
millions  of  the  Commonwealth. 

Then  as  to  repudiation.  There  is  no  mischief  to  be  apprehended 
from  that  quarter.  It  is  not  true,  as  alleged,  that  these  subscrip¬ 
tions  have  been  sanctioned  by  all  three  departments  of  our  Govern¬ 
ment,  or  that  any  one  of  these  securities  has  been  negotiated  upon 
the  faith  of  any  decision  of  this  Court.  The  responsibility,  if  they 
are  nullified,  is  with  those  who  have  dealt  in  them.  They  were 
advised  that  they  took  them  at  their  peril.  They  have  probably 
indemnified  themselves  for  the  risk;  and  if  they  should  find  that 
the  agent  who  uttered  them  was  acting  without  authority  from  his 
principal,  they  will  have  no  right  to  complain  of  the  repudiation  of 
the  contract.  But  a  decision  now  can  inflict  no  mischief.  The 
bonds  already  negotiated,  with  a  very  inconsiderable  exception,  are 
secured  by  stocks  which  are  of  equal  value,  and  a  declaration  of 
their  invalidity  by  this  Court  Avould  only  arrest  those  which  are  yet 
unsold,  and  prove  an  eventual  mercy  to  the  too  confiding  capitalist. 
It  is  not  the  purpose  even  of  those  who  favor  these  subscriptions  to 
meet  the  interest  by  taxation.  The  idea  has  never  entered  into 
their  imaginations.  They  have  staked  their  means  upon  the  assur¬ 
ance  that  no  interest  will  ever  be  required;  and  when  they  shall  be 
called  to  meet  the  consequences  of  their  acts,  they  will  be  the  first 
to  rebel  against  an  imposition  for  which  they  have  not  bargained. 
To  repudiate  now,  therefore,  would  be  the  surest  means  to  avoid 
the  alternative  of  a  Averse  repudiation. 

If  it  were  true,  however,  that  all  the  mischief  indicated  would 
folio av  an  adverse  decision  of  this  Court,  Avhat  is  that  to  the  injury 
Avhich  Avould  IIoav  from  a  contrary  adjudication?  The  one  would  be 
transient,  the  other,  abiding;  the  one,  individual — the  other,  uni¬ 
versal.  The  overthrow  of  a  feAV  millions  of  securities,  Avhether 
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held  by  the  citizen  or  the  stranger — the  arrest  of  an  infinity  of  wild 
experiments,  and  the  explosion  of  an  infinity  of  bubbles,  generated 
and  inflated  by  the  breaths  of  our  municipalities,  is  as  nothing — 
absolutely  nothing — when  weighed  against  the  great  interests  of 
humanity  and  the  inviolable  securities  of  property.  Our  progen¬ 
itors  considered  no  price  too  high  for  the  establishment  of  a  prin¬ 
ciple,  although  the  mere  value  in  dispute  was  nothing.  Here  it  is 
everything.  Here  it  is  not,  as  with  them,  the  mere  assertion  of  an 
abstract  right  to  tax.  It  is  the  seizure,  in  effect,  of  the  one-half  of 
our  freeholds  by  a  process  more  dangerous,  because  more  insidious, 
than  open  rapine — which,  by  a  double  operation,  abridges  the 
means  while  it  augments  the  burthens,  arrests  improvement,  de¬ 
stroys  business,  and  dwarfs  the  growth  of  a  community.  If  the 
one-half  may  be  thus  practically  seized  to-day,  the  residue  may  be 
taken  by  the  same  process  on  the  morrow.  It  is  for  you  to  say 
whether  it  can  be  done;  and  in  deciding  that  point,  you  will  not 
look  to  the  question — which  I  have  not  pretended  to  argue — 
whether  this  or  that  work  may  prove  ultimately  valuable  or  other¬ 
wise.  You  have  only  to  determine  whether  the  result  may  pos¬ 
sibly  be  unfortunate,  and  whether  those  who  think  so,  and  have 
protested  against  it  from  the  beginning,  may  be  made  the  victims 
of  experiments  in  which  they  have  had  no  part,  and  stripped  of 
their  property,  in  defiance  of  the  Bill  of  Rights  and  in  falsification 
of  all  its  principles,  without  necessity  and  without  compensation. 


THOS.  WILLIAMS. 


August  15,  1853. 
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